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A Message From The President
By Bryan Evans, Esq.
Atwood, Malone, Turner & Sabin, PA

Dear NMDLA Members,

apply to join, visit LinkedIn and search Groups for NMDLA. You
will be notified by e-mail of your acceptance to join. Special
thanks go to Bryan Garcia for overseeing this project.

As I take over the 2013 presidency
of NMDLA from Nancy Franchini,
I want to express my thanks and
that of the entire board for her
willingness to step in last year to fill
out the term of Michelle Hernandez
in 2012. Nancy has served the
organization with dedication and
we are grateful.

I want to thank the hard-working NMDLA Editorial Board who
publish quarterly issues of Defense News. Please consider
writing an article, suggesting topics of concern, or joining the
Editorial Board. It is an excellent way to contribute to the civil
defense bar and you may even earn CLEs for writing for our
Legal News Journal.
If you are interested in serving as a member of
of directors of NMDLA, we currently have two
The term is five years and we meet quarterly.
send a Letter of Interest addressed to me by
nmdefense@nmdla.org or fax it to 877-245-5021.

This year we look forward to again
bringing you two of your favorite CLE seminars, Women in the
Courtroom V and the 2013 Annual Civil Rights Seminar. We also
have plans for informal member lunches with great speakers
and, in response to your enthusiasm, we’ll be returning to the
Hotel Andaluz for our Annual Meeting Luncheon and CLEs
on Friday October 11th. This event being organized by our
President-Elect Richard Padilla will include nationally known
speaker Douglas R. Richmond, Esq. followed by a panel of
distinguished judges and will qualify for three hours of Ethics/
Professionalism MCLE credits.

the board
openings.
You may
e-mail to

Have a happy Spring!
Bryan Evans
Atwood, Malone, Turner & Sabin, PA
2013 NMDLA President

We have listened to you, our members, and have responded
by setting up a discussion group on LinkedIn. The group, open
to all full members of NMDLA, will provide a venue for candid
discussions of topics of interest to the group membership. To

Share Your Successes!
Over the last few years we have been able to enhance the value of membership in the NMDLA by way of electronic access to a
variety of information — especially through the use of email inquiries for information and publication of peer accomplishments.
As part of that continuing effort, we ask each of you to bring your accomplishments to the DLA‘s attention. Submissions might
include a good result at trial, a favorable appellate decision, a successful motion at the trial court level, or a recommended expert
or mediator.
When you submit your success, we will publish the information and case details to our website‘s library of defense verdicts, and
send an email notification to all DLA members. Also, the NMDLA website‘s home page highlights our most recent submissions.
Successes may be submitted in the member-only section of NMDLA‘s website, www.nmdla.org. If you need password assistance,
contact us at nmdefense@nmdla.org.
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A Conversation With
Judge Denise Barela-Shepherd
Interviewed by Denise Chanez, Esq., and
Stephen Marshall, Esq.,
Rodey, Dickason, Sloan, Akin & Robb, P.A.
Denise Chanez (DC):
Judge, thanks so much for being with us
today, we really appreciate it. We just wanted
to start out by asking a little bit about your
background.
Judge Denise Barela-Shepherd (JDBS):
Well, I was born and raised in Albuquerque. I
went to Valley High School, and then attended
New Mexico State for two years and ultimately
received my undergraduate degree from Texas
Tech University in 1982. I have a Bachelor of
Science in Microbiology. I had originally intended
on going into Medicine, so I focused primarily
on the sciences while I was in college. After I
graduated from college, I got a job at the City of
Albuquerque, working as an environmentalist.
I then decided that law was my real love, and
decided to pursue that career. I went to UNM
and graduated with a law degree in 1989.
DC:

What did you do after you graduated from
UNM?

JDBS:

While I was at UNM, I had an internship with
U.S. West. At U.S. West, I worked primarily on
commercial and regulatory cases and really
enjoyed both those two areas of law. After I
graduated from UNM, I worked as an associate
at the Miller, Stratvert, Torgerson and Schlenker
law firm. Initially I started in commercial
litigation, where I continued to work on some
of the commercial cases from U.S. West, as well
as other cases involving wills and trusts, lease
agreements, and contracts. A couple of years
later, I transferred to the tort litigation area of
the firm where I had a great opportunity to work
with Alan Torgerson and Rudy Lucero. My cases
focused primarily on insurance defense litigation
as well as medical malpractice defense.
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The Honorable
Denise Barela-Shepherd

In 1995, I was appointed by Governor Johnson as
General Counsel for the Department of Health.
This turned out to be an amazing experience. As
General Counsel for the Department of Health,
I managed and supervised seven Department
of Health staff attorneys. As General Counsel,
I oversaw defense litigation against the
Department of Health which varied anywhere
from the Jackson class action lawsuit, which the
Governor specifically requested that I supervise
and try to resolve so that the Department
could spend more time focusing on care and
management rather than litigation. I also
oversaw cases involving employment and labor
law disputes, commercial contract litigation,
statutory and regulatory construction, and
general tort liability claims filed in both federal
and state district courts. The Department was
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A Conversation with Judge Barela-Shepherd
Continued from Page 4
responsible for providing legal representation
for all the health care facilities throughout the
state. Because of the diversity of cases, this
turned out to be a challenging and interesting
pursuit.
DC:

Did you enjoy medical malpractice work when
you practiced?

JDBS:

Absolutely, that has always been an area that I
have found fascinating because of the medical
and legal aspects of each case.

DC:

Did you have any experience with criminal
law after you graduated from law school?

JDBS:

No, the only criminal law experience that
I had was as a Metropolitan Court judge. I
was appointed by Governor Johnson to the
Metropolitan Court in 1997 as a Civil Law Judge.
As a Civil Law Judge I presided over all civil
actions – mostly landlord-tenant cases. So you
become an expert in landlord-tenant law real
quick. I was the presiding civil judge from 1998
to 2000. Sometime in 2000, one of the criminal
law judges had resigned or retired, and I was
asked if I would assist on the criminal law side,
which I agreed to do and remained there until I
was appointed to the District Court in 2003.

DC:

And who appointed you to the District Court?

JDBS:

I went through the Judicial Nomination
Committee and was appointed by Governor
Richardson. I was appointed to the civil position
created when Judge Susan Conway retired.
When I transitioned over, Judge Brennan, who
was chief judge at the time, asked if I would
preside over Judge Allen’s criminal division
which had become vacant because of Judge
Allen’s retirement. Judge Brennan needed a
judge who could handle a heavy case load and
who had the experience to preside over the
cases which were pending trial. So I agreed
to take over Judge Allen’s division, which was
extremely rewarding because of the number
of jury trials scheduled and because Judge
Allen had more complex cases assigned to his
division. I remained on the criminal law bench
for ten years. Although I absolutely enjoyed the
criminal law side of District Court, I transferred to
the civil side in an effort to have a more rounded
judicial experience as a District Court judge.
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DC:

Going back just a little bit, before deciding to
go through the judicial nominating process
for your Metro Court appointment, what
was it that made you decide you wanted to
become a judge?

JDBS:

Good question. I guess it was probably in
law school when I developed an interest in
becoming a judge. In law school I was always
more fascinated with the judicial analysis of the
case rather than the outcome.

Stephen Marshall (SM):
After getting out of law school, did you set
goals for yourself to help you achieve the goal
of becoming a judge? Was there anything
that you did to actively pursue that position?
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JDBS:

Yes. Actually, I think it was concentrating mostly
on my litigation skills which included gaining
a good understanding of the rules of evidence
and rules of civil procedure. I think as a judge
this concentration is especially beneficial in
presiding over trials.

DC:

Was there a particular person that you looked
up to in the judiciary, someone who you
considered to be a role model or aspired to
be like as a judge?

JDBS:

Actually, it was Justice Minzner. I met Justice
Minzner when my husband was an attorney at
the Rodey Law Firm. Justice Minzner inspired
me to go to law school and then continued to be
a mentor when I became a Judge. I have always
admired her thoughtfulness, her disposition,
and her knowledge of the law.

DC:

You mentioned that you recently switched
over to the civil side in District Court. What
have you noticed as far as the differences
between your criminal docket and your civil
docket and what you might be liking more or
less?

JDBS:

Well, on the criminal law side you spend most
of your time in court. On your civil law side,
although you do spend a good portion of your
time in court, you also spend a lot of time
preparing, reviewing, and researching cases.
I also enjoy the variety of cases on the civil
side. We hear cases that range anywhere from
probate to temporary restraining orders, to
contract, to tort litigation. I find that intriguing
and challenging.
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SM:

Your husband is also an attorney, and you
have a huge caseload. In private practice you
were working a lot of hours. How have you
found that you are able to keep a work life
balance and raise children and also be really
successful in the law?

JDBS:

I think that it’s difficult and challenging to
balance work and raise children in a twoattorney family. Your case load will dictate how
much control you have over your personal time.
My husband and I were able to work things
out because we had a lot of family support. I
also found it easier when I was not primarily
responsible for trying cases.

DC:

Well, speaking of help, I was curious about
your staff members in your chambers. Can
you tell us a little bit about the people who
work for you?

JDBS:

Yes, my trial court administrative assistant is
wonderful. Her name is Beverly Gutierrez. She
has been my administrative assistant for 12
years, and she is just delightful and is always
willing to help. My Bailiff is Joseph Lovato. He
just started working with me when I transitioned
over to the civil law side.

DC:

What advice would you give to attorneys
appearing before you? In other words, what
are your pet peeves and what do you really
appreciate the most about attorneys that
appear before you?

JDBS:

Especially on the civil law side, I think it is very
helpful when attorneys provide the judge with
courtesy copies of their motions and any case
law that they’re relying on – highlighted – so
that we know exactly what parts of the cases
you’re relying on in your arguments. Just
recently I had one attorney who was so kind that
she was able to organize her motions and case
law in a tabbed binder. A lot of times we are
working on weekends or during the evenings,
so it’s helpful to be able to take everything
home in an organized notebook. I don’t
know that I have any pet peeves. I think that
sometimes in advocating for your clients, a lot
of times attorneys get distracted by each other’s
argument, rather than just arguing their case to
the judge. And so in that situation I remind the
attorneys to focus on making their arguments to
the bench.

Continued from Page 5

DC:

JDBS:

How heavily do you rely on the staff attorneys
in the Second Judicial District, and how much
are you actually doing your own research on
an issue?
Well, the unfortunate part about the civil side
is that we don’t have enough staff attorneys.
There are nine civil law judges and three staff
attorneys. Generally, the cases that are assigned
to the staff attorneys are the more complex cases
that are time consuming, leaving little time to
work on anything else. So for the most part we
do the majority of the research on our own. I
guess on the upside you thoroughly understand
your case.

SM:

One thing that I’ve found clerking and then
also practicing as an attorney is oftentimes
you’ll find these issues in the law that aren’t
necessarily addressed by New Mexico case
law or statutory law. So when you come across
those issues, are there any jurisdictions that
you find particularly persuasive or influential
in your decision making process?

JDBS:

Not necessarily. I think that probably the most
influential case is the case that is the most
factually and legally similar.

DC:

What is it you like the most about being a
judge, and also, are there parts of it that you
wish were different?

JDBS:

The variety of cases is what I like most about
being a civil law judge - being able to work on a
broad range of cases has always been intriguing
to me. What I wish we could change is our
case load. Presently, each judge has anywhere
between 1500 to 1700 cases on their case load –
which is just astonishing when you think about
our lack of resources. So if anything, that’s what
I would hope to change in my perfect world.

DC:

Are you missing your criminal cases at all?

JDBS:

I enjoyed my time as a criminal law judge. By
stipulation of the parties, I did keep a few of the
cases that were set for trial. So presently, I get to
experience the best of both worlds.

Defense News
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as well because she was able to regain custody
and be a better parent.

Continued from Page 6
SM:

What are the issues that keep you up at night,
if there are any that arise in your cases?

JDBS:

I don’t know that I’ve had any issues on the civil
law side that I’ve lost sleep over. I think on the
criminal law side, a lot of times, because of the
severity of the case and consequences, a lot of
times judges take great pains to make sure that
their decision is the right decision for that case for
that individual.

DC:

Is there a case, maybe not even on the civil
side, but in your experience as a judge, that
you found particularly challenging?

JDBS:

Probably one of the most challenging cases I’ve
had to address was on the criminal law side. It was
many years ago, and involved a mother of five
children who was struggling with an addiction.
The attorneys on both sides were really trying
to help her, and despite everybody’s efforts, it
was very difficult for her, so I had to make some
real hard decisions in her life, which resulted
in her having to spend time incarcerated and
losing custody of her children. Just seeing the
devastation that decision created, not only in her
life, but for her children was probably the most
difficult case for me. But luckily, after she served
her time and had addressed her addiction, it
turned out to be the most rewarding case for me

DC:

Is there anything that you know now as a
judge that you wish you had known when you
were in private practice?

JDBS:

I think that being thoroughly prepared when
you present your case to the judge or jury. As
a judge, when an attorney is prepared he/she
can quickly provide additional information that
I may feel is important to make an informed
decision.

SM:

What do you enjoy doing in your free time?

JDBS:

I love outdoor activities. I like to hike and run. I
also enjoy participating in boot camp activities.
And, of course, my children’s activities. They’re
older now, but – my youngest son plays soccer
in college, and I enjoy watching him participate
at that level. And my oldest son coaches soccer,
and so it’s fun to watch him coach his teams. I
enjoy all sports. Basketball, football, and soccer
are my favorites. You’ll always see me at the
Lobo games.

DC:

I don’t think I have any other questions.

SM:

Me either. We really appreciate it.

JDBS:

Oh, absolutely. Thank you. This was nice. Nice
to re-introduce myself to the civil side of the
practice.

Thank You Firm Contributors
Bannerman & Johnson, P.A.
Butt Thornton & Baehr P.C.
Civerolo, Gralow, Hill & Curtis, P.A.
Gallagher, Casados & Mann, P.C.
Riley, Shane & Keller, P.A.
Yenson, Allen & Wosick, P.C.
To be recognized for annual contributions, contact nmdefense@nmdla.org
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Medicare Set Asides in Personal
Injury Litigation
By Erika E. Anderson, Esq.
French & Associates, P.C.

In 1980, Congress enacted Section 1862 (b) of the Social
Security Act, which authorized the Medicare Secondary
Payer (MSP) program. This program was designed to reduce
Medicare costs by making the government a secondary
provider of medical insurance coverage when a Medicare
recipient has some other source of primary insurance
coverage. Under the MSP statute, when Medicare makes
a conditional payment for medical services received as a
result of any injury, the government has a right to recover
the conditional payment. It is generally understood that in
Workers’ Compensation and liability cases the parties must
reimburse Medicare for conditional payments.

Failure to do so may result in the reporting entity being
fined $1,000 a day, per beneficiary. See MSP Amendment,
42 U.S.C. Sec. 1395y (b)(8)(A)(ii), (C), (E)(i).
The question is, how can counsel ensure that Medicare’s
interests have been adequately protected? In 2001, in a
memorandum issued by the CMS (known as the Patel
Memorandum), prescribed regulations concerning when
its Regional Offices will review, evaluate, and approve a
Workers’ Compensation lump sum settlement to ensure
that Medicare’s interests have been properly considered.
In Workers’ Compensation cases, CMS will review a MSA
proposal in two (2) types of cases: (1) where the claimant is
Medicare eligible and in which the settlement will meet or

Medicare is also entitled to reimbursement for any
payment it makes for future medical treatment. The law
requires that the parties protect Medicare’s interests.
A Medicare Set Aside (MSA) is one way of protecting
Medicare’s interests. While the law does not require a MSA
in any situation, a MSA is the Center for Medicare and
Medicaid Services’ (CMS) method of choice in protecting
Medicare’s interests.
Ultimately, if Medicare determines that its interests
were not protected and Medicare was not reimbursed
as required by law, the federal government can seek
reimbursement from any of the parties responsible for
making payments or who received payment, including
the insurance provider and the attorneys involved in the
case. See 42 U.S.C. Section 1395y (b)(2)(B)(iii); see also C.F.R.
Section 411.24 (i)(1). Moreover, if Medicare has to take
formal legal action to initiate recovery against a primary
payer, it is entitled to collect double damages, meaning
two (2) times the amount of Medicare payments made on
the plaintiff’s behalf. See 42 U.S.C. Section 1395y (b)(3)(A);
see also 42 C.F.R. Section 411.24 (c)(2).
The MSP statute also includes reporting requirements
that became effective January 1, 2011, which affect liability
cases. See 42 U.S.C. Section 1395y (b)(7)(A)(i). A reporting
entity under the statute must now report a settlement,
judgment or award to a Medicare beneficiary or to a plaintiff
reasonably eligible for Medicare within thirty (30) months.

Defense News
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Medicare Set Asides

CASE # 2

Continued from Page 8

The second case was also a personal injury case in
which plaintiff’s counsel did not dispute that a MSA was
appropriate, but disagreed regarding the amount of
the MSA. In this case, defense counsel received a report
from the CorVel Corporation, which recommended a MSA
for approximately $400,000. The plaintiff disagreed and
obtained their own report from another company that
estimated the MSA amount to be zero. Plaintiff’s counsel
then informed defense counsel that the plaintiff’s wife
intended to use private insurance. Defense counsel
obtained an Affidavit from the plaintiff’s wife stating that
the plaintiff intended to use private insurance for future
medical treatment related to the injuries he had sustained.
The CorVel Corporation then amended their report and
reduced the recommended MSA amount to approximately
$200,000.

exceed $25,000; or (2) if at the time of settlement there is
a reasonable expectation that the claimant will be eligible
for Medicare within thirty (30) months and the settlement
value meets or exceeds $250,000. At this time, there is no
formal CMS review process in the liability arena as there is
for Workers’ Compensation cases.
Unfortunately, there is little case law and legal
precedent addressing how to protect Medicare’s interest
in a liability case. In addition, while CMS is working
on promulgating guidelines for liability cases, CMS is
addressing many of these issues for the first time. With the
new reporting requirements, protecting Medicare’s interest
when future medical treatment is involved is something
that attorneys will need to consider when settling a case
where the plaintiff is a Medicare beneficiary or eligible for
Medicare in the next thirty (30) months. Below are two (2)
examples of liability cases involving Medicare issues and
how those issues were addressed.

At that point, the parties decided to contact the MSP
Regional Coordinator for CMS to seek advice. CMS agreed
that they would review the three (3) reports within thirty
(30) days and provide a recommendation. It took longer
than thirty (30) days for CMS to review the case, but they
eventually did. After reviewing the three (3) reports and
the medical records in the case, CMS recommended a
MSA amount between $400,000 and zero. In coming to
this determination, CMS informed the parties that the fact
that a plaintiff intended to use private insurance for future
medical treatment did not make a difference.

CASE # 1
The first case involved a personal injury matter in which
plaintiff’s counsel argued that a MSA was not required
because it was a liability case. The parties informed the
Court that a settlement as to the monetary portion of the
case has been reached, but the parties were unable to
resolve the Medicare issues involved. The court requested
that the parties brief the Medicare issues. Medicare had
written a letter stating the amount of conditional payments
made in the case, and plaintiff’s counsel did not disagree
that plaintiff owed that amount. Ultimately, the Court
included in its Order that the plaintiff would be required to
pay the amount of conditional payments made to Medicare
within sixty (60) days of the settlement.

CONCLUSION
While it took almost a year to resolve these Medicare
issues after the parties reached a monetary settlement,
both of the cases were ultimately resolved in a way that
protected Medicare’s interests. Given the consequences
of failing to protect Medicare’s interests adequately, time
taken to ensure proper reporting and determining the
proper amount of a MSA is time well spent. It is worthwhile
for counsel to become familiar with the methods to either
obtain a CMS review in the Workers’ Compensation arena
or, until CMS promulgates guidelines for liability cases,
obtain concrete information that will allow for the best
approximation of an appropriate MSA amount.

Additionally, because the plaintiff had a claim for
future medical treatment related to the injury he had
sustained, defense counsel provided a copy of the plaintiff’s
medical records to the CorVel Corporation, a company that
specializes in recommending MSA amounts. After the
CorVel Corporation reviewed the plaintiff’s medical records,
CorVel issued a report and recommended that a certain
amount of the settlement be set aside for future medical
care. While the CorVel Corporation report recommended
a MSA, the plaintiff’s counsel argued that a MSA was
not necessary in a liability settlement. Defense counsel
argued that while a MSA was not required, it was the best
way to protect Medicare’s interests. The Court ultimately
agreed and included in its Order that the plaintiff would
be required to set aside certain funds for future medical
expenses.
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*The author has offered to make briefs and sample
releases available to NMDLA members. If interested, please
contact eanderson@frenchlawpc.com.
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Medicare Secondary
Payer Reform:
“The Strengthening Medicare and
Repaying Taxpayers Act”
By Erica R. Neff, Esq.
O’Brien & Padilla, P.C.

On January 13, 2013, President Obama signed Medicare
lien reform legislation commonly known as the SMART
(Strengthening Medicare and Repaying Taxpayers) Act.
These changes to the MSP clarify the process for obtaining
information from Medicare relating to payments made by it
and impose time limits on Medicare to respond to requests
for information, which can be one of the biggest delays
in the resolution of cases involving Medicare’s interests.
The legislation also gives some assurance that Medicare
cannot pursue claims for reimbursement beyond specific
time limits, which was previously a concern due to unclear
directives from Medicare and the Congress. Attorneys
should be on the lookout for the new regulations, which
take effect at staggered intervals.

parties will be able to access the demand information from
the designated website. The period between the sixty-five
(65) (or ninety-five (95)) day period and the end of the one
hundred twenty (120) day period is the “Protection Period.”
If the Medicare demand information is accessed within the
Protection Period and within three (3) business days before
the date of settlement, the demand amount can be relied
upon as the final conditional payment demand amount.
Section 201 also includes a mini dispute process for
the plaintiff, which requires submission of documentation
explaining the challenged amount and a response to that
submission within 11 business days. If Medicare does
not respond to the challenge within eleven (11) days, the
plaintiff’s proposal to resolve the discrepancy is accepted.
Section 201 further directs that regulations establishing
a right of appeal regarding a Section 201 demand be
promulgated for the insurer. While the insurer must notify
the Medicare beneficiary of the intent to appeal, it appears
that the Medicare beneficiary’s consent need not be
obtained. Note that these dispute and appeal processes
are unrelated to the regular appeals process that currently
exists.

Section 205 of the SMART Act takes effect six (6)
months after enactment and applies to liability, workers’
compensation, and no fault claims. This section creates
a three (3) year statute of limitations from the Mandatory
Insurance Report of a Settlement, Judgment Award or
Other Payment with regard to Medicare actions to enforce
reimbursement claims and penalties. To trigger protection,
the claim must be electronically reported under 42 U.S.C.
Sec. 1395y(b)(8). This section greatly clarifies the existing
guidelines, which have been interpreted in conflicting
ways by the courts.

On January 1, 2014, Section 202 becomes effective.
It only applies to liability claims that exclude ingestion,
implantation and exposure. Section 202 establishes
thresholds for repayment and reporting. The thresholds
are to be calculated and published for the following year
by November 15th of the previous year. These thresholds
are in addition to thresholds which already exist in workers’
compensation cases.

Section 201 will take effect nine (9) months after it
was passed into law. It requires CMS to be provided with
notice of expected or reasonably expected settlement of
both workers’ compensation and liability claims within one
hundred twenty (120) days of the expected settlement,
after which time CMS has sixty-five (65) days from receipt of
the notice to produce a demand letter for reimbursement,
although this time can be extended up to another thirty (30)
days in exceptional circumstances. After that period, the
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NMDLA’S NEW LINKEDIN
DISCUSSION GROUP
Our members have asked for it and NMDLA has responded!
You may now apply to join the new discussion group for NMDLA member defense lawyers
on Linkedin. Membership will be restricted to full NMDLA members.
The discussion group will be open for candid discussion of topics
of interest to the group’s members.
To become a group member, sign in to your Linkedin account, click Groups
and search for NMDLA. You will be notified by e-mail when your
membership in the group is accepted.

Go to www.linkedin.com and sign up today!

S AV E T H E
D AT E
August 9-10
Ruidoso, NM

Seminar for Newly Licensed Defense Lawyers
NMDLA and the Texas Association of Defense Counsel
(TADC) are jointly presenting a CLE seminar for new
lawyers to be held August 9 - 10, 2013, at the Inn of
the Mountain Gods, Ruidoso, NM. The program will
open Friday evening with a reception. CLE sessions
will be held on Saturday morning followed by lunch
and the afternoon free to enjoy Ruidoso.
Save the date and look for more details to be
announced at www.nmdla.org.
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Substantive Unconscionability
and Nursing Home Arbitration
Clauses
By Megan T. Muirhead, Esq.
Modrall, Sperling, Roehl, Harris & Sisk, P.A.

Arbitration clauses in nursing home contracts are
hotly debated topics these days. Our district courts
are consistently finding that otherwise valid arbitration
clauses in nursing home contracts are substantively
unconscionable if those clauses exclude certain claims from
arbitration. Generally speaking, the courts are holding
that arbitration clauses are substantively unconscionable
if they require a nursing home resident to arbitrate the
claims he is ‘most likely’ to assert against the nursing home
while simultaneously permitting the nursing home
to litigate the types of claims it is ‘most likely’ to
assert against the resident. Although these cases
have been decided in the context of nursing home
arbitration provisions, these decisions are likely
to have a widespread impact on the drafting,
interpretation, and enforceability of arbitration
clauses in all types of contracts throughout New
Mexico.
In less than a year, the New Mexico Court of
Appeals has decided four cases analyzing whether
specific nursing home arbitration clauses are
substantively unconscionable. In three of these
cases, the Court of Appeals affirmed the lower
court and found substantive unconscionability.
In the fourth and most recent case, the Court of
Appeals remanded for an evidentiary hearing. This
article briefly discusses these four cases and their
potential impact on all arbitration provisions.
On July 18, 2012, the Court of Appeals issued its
decision in Figueroa v. THI of New Mexico at Casa Arena
Blanca, LLC, et al., 2012-NMCA-____, Opinion No. 30,477.
The court affirmed First Judicial District Judge Sarah M.
Singleton’s ruling that the arbitration agreement signed by
the nursing home resident as a condition of her admission
was substantively unconscionable and unenforceable.
The arbitration provision provided that all controversies
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and disputes between the resident and nursing home
would be resolved by arbitration with limited exceptions:
guardianship proceedings, collection, and eviction actions
initiated by the nursing home and any dispute where the
amount in controversy was less than $2,500. In holding
that the arbitration agreement was unenforceable, Judge
Singleton stated that the arbitration provision excluded
from arbitration almost every kind of case that the nursing
home would bring against a resident but required the

resident to arbitrate almost every kind of case the resident
would bring against the nursing home. The Court of
Appeals agreed, finding that although the nursing home
was conceivably subject to arbitrate some of the claims
it might have against the resident, it had exempted
from arbitration the claims it was most likely to pursue
against the resident. Despite a severability and savings
clause in the arbitration agreement (providing that if any
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subsequently held that there is no bright-line, fixed, and
inflexible rule holding that every time there is an exception
in an arbitration clause, which excludes claims most likely
to be pursued by the nursing home facility, the arbitration
clause is substantively unconscionable. A few months
after Figueroa, Ruppelt, and Coulter, the Court of Appeals
decided Bargman v. Skilled Healthcare Group, Inc., 2013NMCA-006, 292 P.3d 1. The arbitration clause at issue
subjected all disputes between the nursing home and
resident to arbitration except for disputes pertaining to
collections or the discharge of residents. Because matters
relating to the discharge of residents are required to be
handled in administrative proceedings under federal and
state law, the court focused exclusively on whether the
exclusion of collection matters from arbitration rendered
the agreement substantively unconscionable. Specifically,
the nursing home argued that excluding collections claims
from arbitration did not render the clause unconscionable
because it was often faster and cheaper for a resident to
litigate such claims, which typically involved small monetary
sums. Because the record below was undeveloped on
this issue, the Court of Appeals remanded the case for an
evidentiary hearing related to the exclusion of collections
matters.
Our Supreme Court granted certiorari on
December 6, 2012.
Despite the pending certiorari issues, there are several
guiding principles attorneys can glean from this string of
decisions. First, the oft-cited maxim that ‘public policy
favors the resolution of dispute through arbitration’ may
be changing. In three of the four cases, the courts decided
against arbitration and against severing portions in order
to foster arbitration. Relatedly, it is unclear what effect,
if any, a contract’s severance provision will have. Despite
express language in the contracts that unenforceable
provisions would be severed and the remainder of the
arbitration agreements would be enforced, our courts
routinely declined to pursue this option. Third, it is unclear
how a court will apply these decisions to parties deemed to
have equal bargaining power. As such, attorneys drafting
arbitration provisions are well advised to follow these cases
as they wind their way through our legal system. They
may also want to encourage clients to revisit, and possibly
redraft their arbitration provisions.

Continued from Page 13
portion was found to be unenforceable, the remainder of
the agreement remained in effect), the Court of Appeals
declined to sever the unconscionable provision and
enforce the remainder of the arbitration agreement. The
Supreme Court denied certiorari on October 3, 2012. On
February 18, 2013, THI of New Mexico at Casa Arena Blanca,
LLC filed a petition for a writ of certiorari on the question of
whether Section 2 of the Federal Arbitration Act, 9 U.S.C. §
2, preempts a state rule of law that invalidates arbitration
agreements as substantively unconscionable when they
exempt from arbitration one or more claims that a court
presumes would be the ‘most likely’ claims brought by the
party seeking to compel arbitration.
In August of 2012, a month after its decision in
Figueroa, the Court of Appeals decided two more nursing
home arbitration clause cases – finding that both clauses
were substantively unconscionable. On August 16, 2012,
the New Mexico Court of Appeals issued its decision in
Ruppelt v. Laurel Healthcare Providers, LLC, 2013-NMCA-014,
293 P.3d 902. In Ruppelt, the Court of Appeals affirmed
Second Judicial District Court Judge Beatrice Brickhouse’s
ruling that the arbitration provision entered into by a
resident’s daughter and the nursing home facility was
substantively unconscionable because it specifically
excluded from arbitration all actions “pertaining to
collections or the discharge of residents.” Ruppelt, at ¶3,
905. Judge Brickhouse ruled that the agreement was
substantively unconscionable because it required the
nursing home residents to arbitrate the types of claims
they were most likely to raise, but simultaneously allowed
the nursing home to litigate the types of claims it was most
likely to raise. The Court of Appeals agreed and found that
the arbitration provision was “unfair” and “unreasonably
one-sided.” Id. at ¶18, 908. As in Figueroa, the Court of
Appeals declined to sever the unconscionable provision
and enforce the remainder of the arbitration agreement
despite a severability and savings clause in the arbitration
agreement. New Mexico’s Supreme Court denied certiorari
on December 5, 2012.
On August 17, 2012, a day after its decision in Ruppelt,
the New Mexico Court of Appeals issued its decision in
Coulter v. Laurel View Healthcare, 2012 WL 4434366. Similar
to Ruppelt, Coulter addressed whether an arbitration
agreement entered into between a nursing home and its
resident was substantively unconscionable based on the
fact that the arbitration provision bilaterally allowed the
resident and nursing home to pursue claims regarding
collections and discharge of residents in a judicial forum.
The court concluded that, in accordance with its decisions
in Ruppelt and Figueroa, the arbitration provision in Coulter
was substantively unconscionable.
Despite this precedent, the Court of Appeals
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New Mexico
Compilation Commission
Official Legal Publisher
of State of New Mexico
Official New
Mexico Statutes
Annotated 1978 ®

Official
New Mexico
Rules Annotated

Published in a cost-effective
binder format, this Official
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■■

Unreported Case Law decisions, 2009+

■■

Session Laws, 1993+

■■

Attorney General Opinions, 1909+

■■

New Mexico Administrative Code with versioning

■■

Over 1,350 New Mexico court-approved forms

■■
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on CD-ROM
Over 1,345 Official Forms in
Word®, WordPerfect® and PDF
Formats on 2 CDs. Covers
Judicial and Statutory forms
and Uniform Jury Instructions.

Defense News

New Mexico Compilation Commission
4355 Center Place, Santa Fe, NM 87507
505-827-4821
www.nmcompcomm.us

Toll-free technical support: 1-866-240-6550

15

New
New Mexico
Appellate Reports
& New Mexico
Reports, 1-150

Spring 2013

Overview of Federal Rule of
Civil Procedure 68 as Compared
to New Mexico’s Version,
Rule 1-068 NMRA
By Anna E. Indahl, Esq.
Modrall, Sperling, Roehl, Harris & Sisk, P.A.

“Rule 68 has long been one of the most enigmatic of
the Federal Rules of Civil Procedure” 1

a prevailing plaintiff who recovers less than a defendant’s
offer of judgment to pay the defendant’s post-offer costs.4
Essentially, Rule 68 shifts the standard for determining
which party has won for the purposes of awarding postoffer costs from zero to the amount of the defendant’s offer
of judgment.5
The United States Supreme Court has interpreted the
substance of Rule 68 twice. First, it found that Rule 68 does
not apply if the defendant, rather than the plaintiff, obtains
the judgment.6 The rationale was that when a defendant
obtains a defense verdict, plaintiff did not “obtain” a
judgment within the meaning of the Rule, and, therefore,
Rule 68 did not apply. Second, the Supreme Court has
also held that Rule 68 could cut off a successful plaintiff’s
right to recover attorney’s fees and costs under fee-shifting
statutes like the Civil Rights Attorney’s Fees Act.7

Attorneys practicing in federal court and New Mexico
state courts should appreciate the differences between
Fed.R.Civ.P. 68 (Offer of Judgment) (“Rule 68”) and NMRA
1-068 (Offer of Settlement) (“1-068”). Although similar
in purpose, the rules are significantly different in their
application and effect. This article highlights those
differences.
Offers of Judgment in Federal Court
Rule 68 of the Federal Rules of Civil Procedure allows
only a defendant (or a plaintiff who has a counterclaim
pending against it) to make an offer of judgment. If the
defendant’s offer of judgment is accepted, a notice of
acceptance is filed with the court, and the clerk enters
judgment against that defendant in favor of the plaintiff.
At least one court has determined that an accepted offer of
judgment is treated like a default judgment for purposes of
the defendant’s liability.2
If the plaintiff rejects the offer of judgment, and
the plaintiff’s trial judgment is less favorable than the
defendant’s offer of judgment, the plaintiff is not entitled
to the costs incurred after the offer, and instead must pay
the defendant’s costs incurred after that date.3 Therefore,
Rule 68 creates an exception to the general rule that the
prevailing party is entitled to recover its costs by requiring

Offers of Settlement in New Mexico State Court
For more than sixty years, the New Mexico Rule mirrored
the Federal Rule. In 2003, however, the New Mexico Rule
was changed significantly. Under New Mexico Rule 1-068,
there is no-longer a recognized “offer of judgment,” but
instead, either party (not just the defendant) may file
an offer of settlement.8 An offer of settlement does not
impose any liability on a defendant who accepts the offer,
and cannot be used against that party in any subsequent
proceedings.9 Under Rule 1-068, the remedy available to
a defendant under Federal Rule 68 still exists.10 Rule 1-068
4
5
6
7
8
9
10

1
Crossman v. Marcoccio, 806 F.3d 329, 331 (1st Cir. 1996), cert.
denied, 107 S.Ct. 1955, 481 U.S. 1029.
2
Wright, Miller and Marcus, FEDERAL PRACTICE AND PROCEDURE:
CIVIL 2D, §3001, citing Greisz v. Household Bank (Illinois), 176 F.3d 1012 (Ca.
1999).
3
Fed.R.Civ.Proc. 68.

Defense News

16

MOORE’S FEDERAL PRACTICE 3d §68.02 [1].
Id.
Delta Air Lines, Inc. v. August, 450 U.S. 346, 352 (1981).
Marek v. Chesny, 105 S.Ct. 3012, 473 U.S. 1, 87 L.Ed.2d 1 (1985).
2012 NMRA 1-068 (A) (emphasis added).
Pope v. The Gap, Inc., 1998-NMCA-103, 125 N.M. 376, 961 P.2d 1283.
See, 2012 NMRA 1-068, committee commentary for 2003 Amend-
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offer “inclusive” or “exclusive” of costs. The practitioner is
advised to be specific rather than silent on this issue. It is
also recommended that the practitioner be specific as to
whether the offer includes attorneys’ fees in a suit that is
subject to a fee shifting statute or agreement.
One common question is: what happens when the
plaintiff accepts an offer of settlement? The answer is
easy when the offer was “inclusive” of costs: the amount
offered is the total amount owed. However, when an
offer “exclusive” of costs has been accepted by a plaintiff,
the offeror must pay the settlement amount offered, plus
plaintiff’s costs incurred as of the date of the offer.
On the other hand, when a case goes to trial after an
offer of settlement has been made, and a plaintiff obtains
a verdict, s/he would still be considered the “prevailing
party” under Rule 1-054(D) NMRA and, therefore, would be
entitled to recover costs regardless of the amount of the
offer. The effect of a defendant’s offer of settlement would
be to shift costs for the period of time after the offer of
settlement was made. However, the effectiveness of the
attempt to shift costs depends on whether the offer was
“exclusive” or “inclusive” of costs.
The benefit of an offer that is “exclusive” of costs is
that the amount of the verdict alone, without deduction
of plaintiff’s costs, determines whether the plaintiff must
pay defendant’s costs incurred after the date the offer was
made. A defendant who has made an “inclusive” offer runs
the risk that after plaintiff’s costs are deducted from the
offered amount, the verdict may exceed the settlement
offer, which defeats the cost shifting purpose of the rule.
Ultimately, “inclusive” offers effectively decrease the
amount of the offer by the amount of costs incurred as
of the date of the offer. This should be considered when
evaluating what would constitute a reasonable offer
that will accomplish the objective of shifting the risk
of costs because “inclusive” offers will not win the close
case. “Exclusive” offers are best when defense counsel
reasonably expects the plaintiff will not accept the offer
because it gives the defendant the best odds to shift the
risk of paying costs.

Continued from Page 16
provides that when a plaintiff receives a judgment that is
less favorable than the defendant’s offer of settlement, the
plaintiff not only has to pay defendant’s post-offer costs,
but is no longer entitled to collect any of its costs, even
though it was awarded a judgment.11
However, Rule 1-068, creates a remedy for plaintiffs
making an offer of settlement that does not exist in Federal
Rule 68. Specifically, under Rule 1-068, if a plaintiff makes
an offer of settlement that is rejected and goes on to receive
a judgment more favorable than the offer of settlement,
the plaintiff will recover double its post-offer costs.12 The
rationale is that a prevailing plaintiff is already entitled to
its costs under Rule 1-054 (D), and therefore, allowing for
recovery of double plaintiff’s costs gives defendants an
incentive to accept plaintiff’s offer.13 However, Rule 1-068
explicitly precludes a plaintiff from recovering both double
its costs under Rule 1-068 and prejudgment interest.14
Attorney’s fees are also explicitly excluded from the shifting
costs under Rule 1-068.15
In interpreting Rule 1-068, the New Mexico Court of
Appeals has agreed with the United States Supreme Court
that Rule 1-068 does not apply where judgment is entered
in a defendant’s favor.16
Conclusion
While most commentators agree that Rule 68 was
designed to encourage settlement, a more precise
description of its function may be that the Rule does
not encourage settlement in every suit, but, instead, it is
intended to facilitate “early resolution of marginal suits
in which the defendant perceives the claim to be without
merit, and the plaintiff recognizes its speculative nature.”17
Attorneys who practice in federal and New Mexico state
courts should take care to note the differences in the Rules
and counsel their clients on them so that they can make
the best use of the appropriate Rule, depending on the
jurisdiction in which the matter is pending.
Editor’s Note: When making an offer of settlement in
State District Court or an offer of judgment in Federal Court,
the practitioner should be mindful of whether to make the
ment.
11
2012 NMRA 1-068, committee commentary for 2003 Amendment,
citing Crossman, 806 F.3d at 333; cert. denied, 107 S.Ct. 1955, 481 U.S. 1029.
12
2012 NMRA 1-068 (A) (emphasis added).
13
2012 NMRA 1-068, committee commentary for 2003 Amendment.
14
NMRA 1-068 (C).
15
NMRA 1-068 (A).
16
Apodaca v. AAA Gas Co., 2003-NMCA-085, 134 N.M. 77, 73 P.3d 215.
17
Wright, Miller and Marcus, FEDERAL PRACTICE AND PROCEDURE:
CIVIL 2D, §3001, citing Delta Airlines v. August, 101 S.Ct. 1146, 1150, 450 U.S.
346, 352, 6 L.Ed.2d 287 (1981) (Powell, J. dissenting).
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2 013 NMDLA
M E M B E RSHIP RENEWALS
Renewals Are Now Due For 2013
Please check with your firm administrator before renewing
to avoid duplicate membership registration.
Renewal is available online at www.nmdla.org

NMDLA 2013 MEMBERSHIP
DRIVE PROMOTION!
The NMDLA Is Proud To Announce The
2013 Membership Drive Promotion!
As we spread the word about the value of being an
NMDLA member, we’re making membership promotion
fun. Each NMDLA member who sponsors a new member
will receive one entry in a drawing for a new iPad! Each
new member will receive an entry in the drawing as well.
There is no limit to the number of entries a current NMDLA
member can receive, so don’t be shy in your recruiting
efforts. Just e-mail your recruits’ names to nmdefense@
nmdla.org to assure your name is entered in the drawing.
The 2013 Membership Drive Promotion runs until July 31,
2013, and the winner of the drawing will be announced
at the NMDLA Annual Meeting, October 11th at the
Hotel Andaluz in Albuquerque.
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NMDLA Civil Case Summaries
August - December 2012

By John S. Stiff, Esq., Ann L. Keith, Esq., and
Nels D. Orell, Esq.
Stiff, Keith & Garcia, L.L.C.

Absolute Privilege Doctrine

ultimately abandoned for financial reasons or because
the case settled. “Instead, for statements made in advance
of litigation, the relevant questions are whether (1) the
speaker was seriously and in good faith contemplating a
judicial proceeding, and (2) the statements were reasonably
related to the contemplated proceeding.” In determining
the “reasonably relatedness” of the statements, the court’s
focus should be “the recipient’s interests in the statements
and/or whether the statements were made to achieve
the objects of the litigation.” Cases involving the absolute
privilege doctrine will be decided on a case-by-case basis.

NM Bar Bulletin – August 15, 2012
Vol. 51, No. 33
Helena Chemical Co. v. Uribe,
New Mexico Supreme Court
Nos. 32,985 and 32,987
The New Mexico Supreme Court addressed “whether
(1) pre-litigation statements made by an attorney to
prospective clients, in the presence of the press, regarding
a potential mass-tort lawsuit, and (2) statements made
directly to the press by an attorney or a party, after such a
lawsuit is filed, that repeat or explain the allegations of the
complaint, are absolutely privileged, thus barring a lawsuit
for defamation.”

In Helena Chemical, the Court found the absolute
privilege doctrine applied because the attorney’s
statements in the presence of a political blogger “were
made when a mass-tort lawsuit was seriously and in
good faith being contemplated, and with the objectives
of investigating the merits of potential litigation and
identifying for the community those members who may
have had a good-faith basis to pursue the litigation.”
Additionally, the statements were made by an attorney
acting in the capacity of prospective counsel (she had been
invited to the community meeting based on her handling
of a prior lawsuit against the chemical company) that had
“identifiable prospective clients.”

The Court found absolute privilege applies to prelitigation attorney statements in the presence of the
press, “if (1) the speaker is seriously and in good faith
contemplating class action or mass-tort litigation at the
time the statement is made, (2) the statement is reasonably
related to the proposed litigation, (3) the attorney has a
client or identifiable prospective client at the time the
statement is made, and (4) the statement is made while the
attorney is acting in the capacity of counsel or prospective
counsel.” The basis for the pre-litigation absolute privilege
is that the press may be used to educate the public about
“potential good-faith class action or mass-tort lawsuit[s]
and/or to identify additional litigants” and is reasonably
related to judicial proceedings.

The absolute privilege was also found to apply to
statements made by the attorney and the plaintiff after
the litigation was initiated. The statements made after
the complaint was filed were deemed, essentially, to be
“republishing, repeating, or explaining a complaint” filed in
good faith, and no more harmful than if the pleadings, also
absolutely privileged, were delivered to the media or if the
media had “found the pleadings on their own.” Potential
issues regarding tainting of the jury pool were not an
issue because the suit was filed in a different community
than the jury pool, and, either way, the rules provide for a
change of venue when a jury pool has been tainted.

Statements made after the lawsuit is filed are also
absolutely privileged “if the statements are a repetition or
explanation of the allegations in the pleading.” There is no
requirement that litigation ultimately follow the statements
for privilege to apply because there may have been
serious and good faith contemplation of filing an action,
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a second suit can be brought within six months and the
second suit will be considered a continuation of the first
suit,” preventing the statute of limitations from barring a
claim which was timely prior to dismissal. Plaintiff filed a
claim, within the statute of limitations, in federal district
court based on diversity jurisdiction which was dismissed
when it became clear diversity was lacking. Plaintiff
refiled in state court within six months, but the case was
dismissed on summary judgment because the district
court found plaintiff’s error regarding diversity amounted
to negligence in prosecution.

Continued from Page 19
Motion to Dismiss/Employment Law
NM Bar Bulletin – August 29, 2012
Vol. 51, No. 35
Madrid v. Village of Chama,
New Mexico Court of Appeals
No. 20,764 (filed May 1, 2012)

The Court of Appeals reversed finding, based on the
allegations in the federal complaint, Plaintiff did not know
of the lack of diversity at the time of filing the federal
case, and that dismissal for jurisdictional reasons does
not automatically give rise to a conclusion that the case
failed due to negligence in its prosecution. “[T]here is
a distinction between filing a complaint that on its face
defeats jurisdiction or when the filing attorney knows or
reasonably should have known that the chosen forum
did not have jurisdiction, and the filing of an action in an
improper forum on a reasonable but mistaken belief that
there was jurisdiction there.” Additionally, the Court noted
that dismissal for failure to prosecute is functionally the
same as negligence in prosecution, and is as if the case
had not been brought at all, and a new action filed within
the statute of limitations is not affected by the earlier
dismissal.

The Court of Appeals addressed two issues in this case:
“(1) whether Madrid was required to appeal the Village’s
administrative decision terminating his employment by
petitioning the district court for a writ of certiorari and
(2) whether the district court erred when it concluded
that Madrid failed to state a claim on which relief could
be granted because the Village’s employee handbook…
clearly stated that it did not create an implied contract.”
The Court found that Madrid had timely exhausted all
of his administrative remedies and was not appealing
the Village’s decision to terminate him, but was in fact
only seeking monetary damages as a result of allegedly
wrongful action. Since Madrid was not attempting to
bypass an administrative procedure, and had exhausted
those remedies prior to filing the complaint, he would not
“be required to appeal a nonexistent remedy.”
The Court also held that it was error to dismiss
Madrid’s complaint for failure to state a claim pursuant
to Rule 1-12(B)(6). The complaint alleged an implied
contract existed based on the employee handbook,
despite a Village ordinance expressly stating it “shall not”
be construed as an implied contract. At ¶ 13. However,
based on the notice pleading standard the complaint
met the notice requirement informing the Village of the
incident giving rise to the claim and the claim’s general
nature. Finally, the Court noted that it would not evaluate
the Rule 1-012(B)(6) NMRA motion under the United States
Supreme Court’s dismissal standard under the Federal Rule
of Civil Procedure 12(b)(6).

Statutory Interpretation/Legislative Intent/Medical
Malpractice Act
NM Bar Bulletin – August 29, 2012
Vol. 51, No. 35
Baker v. Hedstrom, New Mexico Court of Appeals
No. 30,475 (filed May 9, 2012)
The issue presented was whether business entities
that are neither hospitals nor out-patient health care
facilities involved in the treatment of patients are “health
care providers” as defined in the New Mexico Medical
Malpractice Act (MMA) when the entities: obtained
insurance coverage and purchased the surcharges
necessary to be qualified providers under MMA; were
properly licensed; and the Superintendent of Insurance
has listed them as qualified health care providers. The
MMA provides that to be entitled to the MMA’s benefits
they must be “qualified” providers under the statute. NMSA
1978, Sections 41-5-1 to -29 (1976, as amended through
2008); see § 41-5-3(A) (definition of “health care provider”).

Failure to Prosecute/Federal Jurisdiction
NM Bar Bulletin – August 29, 2012
Vol. 51, No. 35
Foster v. Sun Healthcare Group, Inc.,
New Mexico Court of Appeals
No. 31,389 (filed May 2, 2012)
The Court addressed the application of NMSA 1978,
Section 37-1-14: Negligence in Prosecution, a saving
statute which provides “once a suit has been commenced,
if it fails for any cause, except negligence in its prosecution,
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The Court of Appeals noted that if looking only at
the literal language of Section 41-5-3(A), the defendant
entities would not come within the definition of “health
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and pueblos retain aspects of inherent sovereignty they
possessed prior to becoming subject to the authority of
the federal government.” Although the Court of Appeals
took the opportunity to explain the impact of Montana
v. United States, 450 U.S. 544 (1981), and its progeny, on
New Mexico’s jurisdictional analysis, the Court affirmed
the dismissal for lack of subject matter jurisdiction. In
doing so, the Court reaffirmed its analysis and conclusion
in Hartley, and reliance on the Williams infringement test
to determine state court jurisdiction over matters arising
in Indian country, as well as New Mexico’s “venerable
tradition of deference to tribal sovereignty.”

Continued from Page 20
care provider” because they were not specifically identified.
However, the Court went beyond the literal language
and looked at the overall structure of the statute, and its
function in the comprehensive legislative scheme. The
purpose of the MMA was to assure New Mexicans’ access to
medical care by enacting damage caps, creating a threeyear statute of limitations and mandatory evaluation by a
medical review commission.
To qualify and benefit from those enactments, providers
had to, among other things, prove malpractice coverage
of at least $200,000 per occurrence and surcharges to
maintain the patients’ compensation fund, which would
then pay judgments or settlements in excess of $200,000.
Additionally, for thirty-three years the Department of
Insurance had permitted physician-owned corporations or
organizations to become qualified health care providers,
despite being outside the literal statutory definition. The
Court was persuaded that the Legislature intended “health
care provider” to be as broadly construed as possible
for sound and identifiable policy reasons, noting: “The
purpose of the MMA, the historical circumstances leading
to its enactment, and the structure of the MMA persuade us
that the Legislature intended to include [the defendants]
in the definition of ‘health care provider’ and, thus, to allow
them to qualify for coverage under the MMA.”

Freedom of Speech/Vague and Overbroad/Ordinance
and Zoning Law
NM Bar Bulletin – September 5, 2012
Vol. 51, No. 36
City of Albuquerque v. Pangaea Cinema LLC,
New Mexico Court of Appeals
No. 30,380 (filed May 29, 2012)
This case presented questions of whether a city zoning
regulation covering adult amusement establishments was
unconstitutionally vague, and whether its enforcement
for the showing of an adult film was an unconstitutional
application. A theater that had a weekend festival that
involved the showing of erotic or adult films was cited
for the screening of one film which was viewed by code
enforcement officers who determined it met the definition
of an adult film under the zoning ordinance, and was
screened outside an area zoned for such activity. The
theater argued that it should not be treated as an “adult
amusement establishment” under the ordinance and that
the city targeted the theater in violation of its free-speech
rights.

Subject Matter Jurisdiction/Tribal versus State
Authority and Jurisdiction
NM Bar Bulletin – September 5, 2012
Vol. 51, No. 36
Hinkle v. Abeita, New Mexico Court of Appeals
No. 30,577 (filed May 10, 2012)

The court found the ordinance was not
unconstitutionally vague in specifying the zones within
city limits where adult films could be exhibited, and was
not unconstitutionally applied, even against a mainstream
theater that screened one adult film. In dissent, Judge
Sutin found that the Majority’s view was “based on a false
premise that all theaters that feature a film having an
emphasis on depiction of adult material can reasonably
and unquestionably be considered adult amusement
establishments and therefore subject to criminal
prosecution.”

The sole issue in this case was whether the state
district court’s determination that it lacked subject matter
jurisdiction was proper. The case involved an accident
on a state highway at a location which also qualified as
Indian country, on the exterior boundaries of a pueblo,
of which defendant was a member. The district court
had relied on Hartley v. Baca, 97 N.M. 441, 640 P.2d 941
(Ct. App. 1981), which provided state courts do not
have subject matter jurisdiction over tort claims filed
against Indian defendants for conduct occurring on state
highways within Indian country. The lack of jurisdiction
over such matters was premised on the “infringement
test,” established in Williams v. Lee, 358 U.S. 217, 220 (1959),
which recognizes that “states generally do not have power
to regulate the property or conduct of tribes or tribal
members within Indian country because Indian tribes
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shortly after he was injured and did not return to the
workforce. The Court found that Worker was still entitled
to modifier-based PPD benefits because his decision to
retire was reasonable and his injuries prevented him from
finding subsequent employment after retirement.

Continued from Page 21
Default Judgment/Estoppel/Supersedeas Bond
NM Bar Bulletin – September 12, 2012
Vol. 51, No. 37

Workers’ Compensation/Occupational Disease
Disablement Law/Wrongful Death

Charter Bank v. Francoeur, New Mexico Court of Appeals
No. 30,551 (filed May 15, 2012)

NM Bar Bulletin – September 19, 2012
Vol. 51, No. 38

Plaintiff obtained a default judgment in this
foreclosure case after the defendant failed to answer the
complaint, and the district court refused to set aside the
default judgment. The Court of Appeals noted that to set
aside a default judgment, a court “must determine that (1)
the default judgment resulted from mistake, inadvertence,
surprise or excusable neglect, and (2) the party seeking to
set the default judgment aside had a meritorious defense.”
Defendant argued that Charter Bank failed to follow
the guidelines of the federal Making Homes Affordable
Program (HAMP) which allows for loan modifications to
avoid foreclosure.

Castillo v. Caprock Pipe & Supply, Inc.,
New Mexico Court of Appeals
No. 31,499 (filed May 30, 2012)
The issue presented by this case was whether a
wrongful death claim premised on a worker’s injury and
resulting death from a disease contracted from pigeons
in the warehouse where he worked was precluded by the
exclusivity provisions of the Workers’ Compensation Act
or the Occupational Disease Disablement Law. The district
court held that the wrongful death claim was precluded by
the exclusivity provisions of either law. The Court of Appeals
held that the Disablement Law does not apply because
there was nothing to indicate the contracted disease was
incidental to the character of worker’s employment, nor a
known natural incidence relating the disease to the type
of employment involved. However, the Court held that
the WCA was the exclusive remedy because the disease
was acquired as a result of exposure to pigeons and
pigeon feces during the course of employment, and the
injury therefore arose out of and in the course of Worker’s
employment.

The Court of Appeals held that defendant did not have
a meritorious defense under HAMP because she lacked
a cause of action. Defendant also lacked a meritorious
defense of estoppel because, under the record developed,
she could not show that Charter Bank made a false
representation regarding a possible loan modification.
Additionally, the Court of Appeals held that requiring the
defendant to post a supersedeas bond three times what
she claimed she could pay was not an abuse of discretion
where the district court did so after considering all the
damages that could have occurred as a result of the stay.

NMHRA/Public Accommodation/Free Speech and
Religious Exercise

Workers’ Compensation/Modifier-Based PPD Benefits
NM Bar Bulletin – September 19, 2012
Vol. 51, No. 38

NM Bar Bulletin – September 26, 2012
Vol. 51, No. 39

Cordova v. KSL-Union, New Mexico Court of Appeals
No. 30,870 (filed May 14, 2012)

Elane Photography, LLC v. Willock,
New Mexico Court of Appeals
No. 30,203 (filed May 31, 2012)

In this Workers’ Compensation case, an employee
suffered a compensable injury at work and was found
entitled to statutory modifier-based permanent partial
disability benefits, notwithstanding his voluntary
retirement. Under the Workers’ Compensation Act, an
employee is entitled to modifier-based Permanent Partial
Disability benefits which are calculated based on a number
of statutorily defined modifiers. One of the considerations
is whether the injured employee obtains work at a wage
equal to or greater than the pre-injury wage, and whether
the employee unreasonably refuses an offer to work at or
above their pre-injury wage. In this case, the worker retired
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Appellant in this case is a Christian-identified
photography business that declined to photograph a
same-sex wedding based on her personal and religious
beliefs regarding marriage. Appellee filed a discrimination
claim with the New Mexico Human Rights Commission
alleging she was denied a public accommodation because
of her sexual orientation in violation of the New Mexico
Human Rights Act. Photographer claimed that she
was not a “public accommodation,” and requiring her
to photograph a same-sex wedding would violate the
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expressly provides what an Order needs to state for it to
be non-final. Additionally, the Court held that there was
no court-caused delay or unusual circumstance excusing
the untimely filing, and that the appeal was more than
marginally untimely, precluding application of the doctrine
of judicial estoppel.

Continued from Page 23
United States and New Mexico constitutional guarantees
of freedom of speech and free exercise of religion, and
New Mexico’s Religious Freedom Restoration Act. The
Court of Appeals found that Photographer was a “public
accommodation” under the NMHRA due, generally, to its
operation in public commerce as a commercial enterprise,
and that the refusal to photograph a same-sex wedding
was based on discrimination for an invalid reason.

Attorney Fees/Costs and Interest
NM Bar Bulletin – October 10, 2012
Vol. 51, No. 41

The Court further found that taking photographs for
hire is a commercial business conduct not so inherently
expressive as to warrant First Amendment protections,
absent an accompanying outward expression of approval
for the photographed ceremony. Any incidental burden that
results from enforcement of the NMHRA’s protection does
not violate the free exercise clause protections because the
Act is generally applicable to public accommodations and
neutral. In that way, Photographer was free to express her
religious opinions, but was not permitted to discriminate
in her commercial activities against protected classes by
claiming the basis was expressing a religious opinion.
Finally, the Court held the New Mexico Religious Freedom
Restoration Act is limited to cases involving “government
agencies,” and does not apply to litigation between private
parties.

Rio Grande Sun v. Jemez Mountains Public School District,
New Mexico Court of Appeals
No. 30,698 (filed April 26, 2012)
The issue presented in this appeal was the district
court’s reduction of attorney fees requested following
judgment ordering the production of records withheld
following Inspection of Public Records Act requests. The
parties requesting records prevailed on a motion for
judgment on the pleadings, and subsequently sought
an award of fees, expenses, costs, and post-judgment
interest, totaling an amount more than $35,000.00. The
Court of Appeals determined that the Plaintiffs were
entitled to an award of fees, and that the amount of the
award was discretionary. However, the Court found that
the district court’s reduction was arbitrary and not based
on consideration of the evidence presented in support of
the request. The Court remanded the case for utilization of
the lodestar method in determining the award of fees, to
include in the award gross receipts tax attributable to the
fees, reconsider its award of costs to include all reasonable
and necessary costs, and enter an award of costs and
attorney fees incurred pursuing the appeal.

Summary Judgment/Interlocutory Appeal
NM Bar Bulletin – October 10, 2012
Vol. 51, No. 41
Santa Fe Pacific Trust, Inc. v. City of Albuquerque,
New Mexico Supreme Court
No. 32,937 (filed August 13, 2012)

Attorney Fees/Costs and Interest

The issue presented in this case is whether a notice of
appeal was timely where it was filed a year after summary
judgment in Appellant BigByte’s favor, when the order
also included interlocutory appeal language indicating it
was not a final order. BigByte contended that the order
indicated it did not finally dispose of certain counts in the
complaint; however, the Court found the surviving counts
did not involve BigByte and did not include language
indicating it was not to be considered final as to it. Since
all counts involving BigByte had been disposed of with the
summary judgment, the time to file an appeal as of right
began to run upon entry of the judgment.

NM Bar Bulletin – October 17, 2012
Vol. 51, No. 42
Will Ferguson & Associates, Inc. v. Gengler,
New Mexico Court of Appeals
No. 30,855 (filed May 31, 2012)
A sophisticated and experienced attorney hired
a sophisticated and experienced law firm to recover
insurance proceeds from an insurer that denied his claim
for benefits following the death of his wife. After the firm
was retained, the insurer paid the claim, and Firm sought
to recover attorney fees under a contingency agreement.
Attorney alleged the Firm was hired to pursue an unfair
practices case, and that the Firm could not collect fees
from the policy proceeds because they had not been

BigByte also argued the Order was ambiguous and
susceptible to multiple interpretations, and should be
resolved in favor of allowing the appeal. The Court noted
that BigByte participated in drafting the Order, and that
it had invited any ambiguity, and that Rule 1-054 NMRA
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The borrower’s 12-count complaint against the lender
alleged tort claims including negligence per se, negligent
hiring and retention, breach of duty during ultrahazardous activity, loss of consortium, negligent infliction
of emotional distress, breach of non-delegable duty and
alleged breach of contract by lender. The complaint arose
from an incident where the borrower did not repay a loan
on which he used his truck as collateral. Two employees
of Certified Adjusters attempted to repossess the truck on
behalf of the lender. During the attempt, the borrower
resisted the repossession, and one of the Certified Adjusters
employees shot the borrower while the borrower’s
daughter watched. As a result, the borrower can no longer
walk. The borrower argued that these claims did not fall
within the lender’s arbitration clause. The Court reasoned
that claims based on conduct that is unforeseeable to the
parties at the time of entering into an agreement including
an arbitration provision are not within the scope of the
provision as a matter of contract law. With the exception
of his breach of contract claim, the borrower’s claims are
not subject to the arbitration provision.

Continued from Page 24
assigned in writing pursuant to NMSA 1978, Section 42-103. The Court affirmed that the contingency fee agreement
included payment of attorney fees from a percentage
of the insurance proceeds, and that Section 42 10 3 was
inapplicable.
Insurance Contract/Pollution Exclusion
NM Bar Bulletin – October 24, 2012
Vol. 51, No. 42
United Nuclear Corp. v. Allstate Insurance Co.,
New Mexico Supreme Court
No. 32,939 (filed August 23, 2012)
As an issue of first impression under New Mexico
law the Court was presented with determining the
construction of a single word, “sudden,” contained in a
pollution exclusion in liability insurance policies. Insurer
alleged that the policy did not provide coverage unless
the underlying discharges were “sudden and accidental”
and that the leaks at issue occurred over a period of years,
thereby excluding coverage. Mining operation alleged that
the word “sudden” constituted an ambiguity and should be
interpreted in favor of the insured. Recognizing the lack
of consensus among courts nationwide, the Court sided
with those that find the term “sudden” to be ambiguous,
and held that the term “sudden” as used in an insurance
policy’s pollution exclusion means “unexpected,” rather
than indicating a temporal limitation on the occurrence.

Arbitration
NM Bar Bulletin – November 28, 2012
Vol. 51, No. 48
Lyndoe v. D.R. Horton, Inc., New Mexico Court of Appeals
No. 30,663 (filed September 24, 2012)
Plaintiffs satisfied all of the elements required for
consolidation by NMSA 1978, § 44-7A-11 (2001), of New
Mexico’s Uniform Arbitration Act (UAA). The homebuilderdefendant opposed the consolidation of all of the claims
of several homeowners into one arbitration and instead
proposed a separate arbitration with each household. The
required elements for consolidation of the arbitrations
are 1) the claims arose “in substantial part from the same
transaction or series of related transactions”; 2) “a common
issue of law or fact created the possibility of conflicting
decisions in the separate arbitration proceedings”; and 3)
“the prejudice from a failure to consolidate outweighed
any potential prejudice” to the homebuilder. The Court
of Appeals determined consolidation of the individual
homeowners’ arbitrations was consistent with the purpose
of arbitration, which is “to further judicial economy by
providing a quick, informal, and less costly alternative to
judicial resolution of disputes.”

Arbitration
NM Bar Bulletin – November 28, 2012
Vol. 51, No. 48
Clay v. N.M. Title Loans, Inc.,
New Mexico Court of Appeals
No. 31,356 (filed September 20, 2012)
A lender appealed the district court’s denial of its
motion to compel arbitration because 1) the arbitration
clause is substantively unconscionable because it is against
public policy and because the appeals clause unfairly
benefits the lender over borrowers; and 2) the arbitration
provision is ambiguous as to whether the borrower’s tort
claims are subject to arbitration, and the provision, is
therefore, unenforceable. The Court of Appeals held that
the borrower’s tort claims were not within the scope of
the arbitration provision and that the appeals clause is
substantively unconscionable and unenforceable.
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decision-making process; 5) whether the private entity is
performing a governmental function or a function which
the public agency otherwise would perform; 6) the extent
of the public agency’s involvement with, regulation of,
or control over the private entity; 7) whether the private
agency was created by the public agency; 8) whether
the public agency has a substantial financial interest in
the private entity; and 9) for who[se] benefit the private
entity is functioning. Applying these factors, the Court
of Appeals held the recordings of the City meetings were
public records subject to inspection under IPRA and
remanded on the limited issue of determining the award
of costs and attorney fees to Plaintiff.

Continued from Page 25
Inspection of Public Records Act
NM Bar Bulletin – November 28, 2012
Vol. 51, No. 48
State of New Mexico ex rel. Toomey v. City of Truth or
Consequences, New Mexico Court of Appeals
No. 30,795 (filed July 26, 2012)
In this case, the plaintiff appealed the district court’s
ruling that she was not entitled to certain DVD recordings
she requested under the Inspection of Public Records Act
(IPRA). The court found that the Sierra Community Counsel,
Inc. (SCC), a non-profit corporation that operates a public
access cable channel under contract with the City of Truth
or Consequences, was not acting on behalf of the City and,
therefore, the requested records were not public records
subject to the IPRA. The Court of Appeals reversed. The
dispositive question was whether SCC’s recordings of City
meetings were made on behalf of the City, constituting
public records within the meaning of IPRA. The Court of
Appeals adopted a totality of the factors set forth in News &
Sun-Sentinel Co. v. Schwab, Twitty & Hanser Architectural Gr.,
Inc., 596 So. 2d 1029 (Fla. 1992). There, the Florida Supreme
Court listed nine factors that can be used to determine
whether a private corporation is “acting on behalf of any
public agency” under the public records law. The factors
include: 1) the level of public funding; 2) commingling of
funds; 3) whether the activity was conducted on publicly
owned property; 4) whether the services contracted
for are an integral part of the public agency’s chosen
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Mechanic’s Lien
NM Bar Bulletin – December 19, 2012
Vol. 51, No. 51
Harris v. Vasquez, New Mexico Court of Appeals
No. 31,006 (filed September 18, 2012)
The sole issue on appeal was whether a debtor
responsible for a mechanic’s lien against a car, who is not
its owner, must be given notice before enforcement of a
mechanic’s lien under NMSA 1978, § 48-3-13(A) (1989).
The Court of Appeals affirmed the trial court, holding
notice does not need to be given to the debtor and notice
to the owner is sufficient. The vehicle’s owner is clearly
the person against whom a mechanic’s lien for repairs to
a motor vehicle is sought to be enforced, and the time
periods for notice are specially provided to establish
ownership.

26

Spring 2013

Ask An Expert

with Mark Mowery of Rodey, Dickason, Sloan, Akin & Robb and
Robert Sabin of Atwood, Malone, Turner & Sabin
By Andrew L. Johnson, Esq.
Johnson Law Firm, L.L.C.

defense strategy would usually be to establish a case of fault
against the party that has settled and try to make the case
for apportioning as much fault as possible to such party.
Defense counsel has to have prepared the defense case in
such a way that if the settlement with another defendant
does not occur until the eve of trial, you have developed
the case and named the necessary witnesses and experts to
be able to meet the burden of establishing the fault of the
settled party. For example, early on in the case when the
Plaintiff’s expert is being deposed, consideration should
be given to whether to lay the foundation for an expert
opinion against a co-defendant who may later settle. The
extent to which you can tell the jury of the existence of the
settlement and the amount, will depend upon the judge.
See Fahrbach v. Diamond Shamrock, Inc., 1996-NMSC-063,
928 P.d 269.

As attorneys we face novel questions and challenges
each day in our practice. Here at the Defense News,
we thought the young attorney members of the New
Mexico Defense Lawyers Association might benefit from
receiving advice from seasoned attorneys concerning
different issues and problems that arise in our practice. We
selected two more experienced attorneys and submitted
questions to learn how they would respond to various
practice scenarios and what advice they would give based
on their experience. We hope to make “Ask an Expert” a
regular series in the Defense News publication. Thank you
to Mark Mowery of Rodey, Dickason, Sloan, Akin & Robb
and Robert Sabin of Atwood, Malone, Turner & Sabin for
their willingness to provide their insight and experienced
opinions and practice ideas.
The first question posed to Mr. Sabin and Mr. Mowery
was a multi-part question involving settling parties: “In
your experience what have been the most effective ways
to deal with issues of fault and partial satisfaction of the
plaintiff’s claimed damages at trial, when one or more
(non-client) defendants have settled before trial? Is there
a difference in your response if the claimed fault of your
client is allegedly jointly and severally liable for the claimed
harm or comparatively at fault for the claimed harm?”

Mr. Mowery’s Response:
In a pure comparative fault case, I welcome
settlements with co-defendants. I make certain that
relevant portions of the plaintiff’s complaint and written
discovery responses are included in my list of trial exhibits
and (if necessary) that they are admitted into evidence as
admissions against interest. I also ask the court to give a
special jury instruction (during voir dire, or at least before
opening statements) that informs the jury that the plaintiff
originally sued other parties, but that they entered into a
confidential settlement agreement prior to trial. Without
having to worry about another defense attorney present
in court to refute your client’s affirmative defense or
comparative fault, you are free to try the “empty chair” to
the jury.
A number of very different considerations must be
made if the plaintiff is instead pursuing a claim of joint and
several liability. Does the release between the plaintiff and
the settling tortfeasor contain language that discharges
your client? If not, does the release absolutely insulate
the settling tortfeasor from a claim for contribution by
non-settling tortfeasors? (A copy of the release should
be obtained through discovery). Are there other “joint”

Mr. Sabin’s Response:
A more careful analysis is required in the joint and
several situation since any fault attributed to the settling
defendant will have some effect on your clients liability.
Your client will be entitled to contribution from the
settling joint and severally liable tortfeasors to the extent
the remaining party pays more than his pro-rata share (See
Uniform Contribution Among Joint Tortfeasors Act §41-3-1
to 41-3-8 NMSA 1978). Thus, the defense lawyer will have
to carefully look at all the possibilities, but in this situation
it is often more advantageous to simply concentrate
on apportioning fault to the Plaintiff and attacking the
damages aspect of the case.
If the case is one in which several liability applies, the
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a good faith attempt to resolve the dispute informally
with opposing counsel and that you have a good written
record to justify the relief you are requesting. I don’t know
any judge who welcomes the opportunity to hear such
motions, and your credibility with the court is at stake if
you have filed a motion over a trivial dispute that counsel
should have been able to resolve on their own.

Continued from Page 27
tortfeasors who will still be at trial? Will you be able to
pursue a successful claim for contribution after trial
(assuming the other joint tortfeasor’s pro rata share /
percentage of fault is greater than your client’s)? If so, then
your goal at trial should be to minimize as much as possible
of your client’s degree of fault. If you instead find yourself
stuck at trial with a judgment proof “joint” tortfeasor
whose fault is obvious, your goal should be to persuade
the jury that your client is not a joint tortfeasor and bears
no degree of fault whatsoever. Otherwise, the plaintiff will
look to your client to satisfy a damage award that rightfully
should have been satisfied by your co-defendant.
The second question posed to Mr. Sabin and Mr.
Mowery sought advice on working with opposing counsel:
“What advice would you give to an attorney encountering
difficulties in working with opposing counsel, whether
it be one of lack of response, over-aggressiveness, lack
of cooperation or misrepresentation of information? At
what point have you involved the Court as part of the
recommended solution(s)?”

Mr. Sabin’s Response:
This can be a problem. The best thing that I
know to do is to set the example by being cooperative,
courteous, and thorough in my own conduct and
discovery responses. In my experience this will often
bring a reciprocal response and even if it does not, will be
noted by the Court. It is my experience that conversations
on these issues with opposing counsel are almost always
more fruitful if handled in a face to face meeting or by
telephone rather than in letters or emails. I only involve
the Court as a last resort and only to enforce my client’s
procedural rights. If it was necessary after unsuccessfully
seeking voluntary compliance, I would file a Motion for an
Order to obtain relief, such as more complete answers to
Interrogatories, but would refrain from accusations about
the motive of opposing counsel, and just state forth the
facts and the relief sought. I have no doubt that this is the
most effective with the Court.
Again, thank you to Robert Sabin and Mark
Mowery for your candid responses and for sharing their
experienced opinions. If you have a question that you
would like answered by experienced attorneys, please
send them to the Defense News Editorial Board at
nmdefense@nmdla.org.

Mr. Mowery’s Response:
If I have never before worked with the attorney, I start
by giving him or her the benefit of the doubt and set
aside any bad things I may have heard about the attorney
from others. I make an effort at the outset of the case to
establish a working relationship with the attorney and at
least some level of trust. When I do encounter an overlyaggressive, uncooperative or even rude opposing counsel,
the first thing I tell myself is not to rise to the bait. To do
otherwise is likely only going to make matters worse. You
still must be an advocate for your client, and as long as the
position you have taken on any particular matter is sound,
there is no need to retreat from it. But, you should also
not hesitate to reconsider your position when warranted.
Sometimes this simply means asking myself whether or
not the position I have taken is actually advancing the
interests of my client. Unfortunately, there are times
when it is necessary to make a very careful written record
of my disputes I am having with opposing counsel. This
sometimes causes the attorney to change course because
it is clear this record can be used to support a motion
seeking some form of relief from the court. Other times,
creating such a record only serves to inflame opposing
counsel. You really have to make an effort to know your
opposing counsel to learn what is effective and what is
not. Court intervention should be considered a last resort.
In most instances it is a very inefficient use of your time
and the court’s, and of your client’s resources. When you
believe a motion to compel or some other motion is your
only alternative, make certain that you have in fact made
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