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The New Mexico Defense Lawyers Association is the
only New Mexico organization of civil defense attorneys.
We currently have over 400 members. A common
misconception about NMDLA is that its membership is
limited to civil defense attorneys specializing solely in
insurance defense. However, membership in NMDLA
is open to all attorneys duly licensed to practice law in
New Mexico who devote the majority of their time to the
defense of civil litigation. Our members include attorneys
who specialize in commercial litigation, employment, civil
rights, and products liability.
The purpose of NMDLA is to provide a forum where New
Mexico civil defense lawyers can communicate, associate,
and organize efforts of common interest. NMDLA provides
a professional association of New Mexico civil defense
lawyers dedicated to helping its members improve their
legal skills and knowledge. NMDLA attempts to assist the
courts to create reasonable and understandable standards
for emerging areas of the law, so as to make New Mexico
case law dependable, reliable, and a positive influence in
promoting the growth of business and the economy in our
State.
The services we provide our members include, but are
not limited to:
•
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Exceptional
continuing
legal
education
opportunities, including online seminars, with
significant discounts for DLA members;

•

A newsletter, Defense News, the legal news
journal for New Mexico Civil Defense Lawyers;

•

Members‘ lunches that provide an opportunity
to socialize with other civil defense lawyers, share
ideas, and listen to speakers discuss a wide range
of issues relevant to civil defense attorneys;

•

An e-mail network and website, where members
can obtain information on judges, lawyers,
experts, jury verdicts, the latest developments in
the law, and other issues; and

•

An Amicus Brief program on issues of exceptional
interest to the civil defense bar.
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A MESSAGE FROM THE PRESIDENT
By Richard M. Padilla, Esq.
O’Brien & Padilla, P.C.

Dear DLA Members:
We are excited to report some
important news. First, the Defense
Lawyers
Association
(DLA)
congratulates
recent
NMDLA
President Nancy Franchini and Ned
Fuller on their appointments by
Governor Susana Martinez to the
Second Judicial District Court.
Second, the NMDLA has been actively
involved with Justice Chavez’s initiative to discuss a summary
civil jury trial system in New Mexico. The NMDLA, the New
Mexico Trial Lawyers and ABOTA members have worked
together to organize an October 10, 2014 CLE conference to
inform and educate their members about how these systems
have been organized in other states and to discuss the pros
and cons of creating such a system in New Mexico. Justice
Chavez has asked the NMDLA to survey its members about the
concept of summary jury trials. The expectation is that from
this poll the organizers of this seminar will learn about any
apprehensions or benefits of the program. The information
learned from the poll will be used to determine how best
to discuss some of the apprehensions and how to design a
program to overcome legitimate apprehensions. The NMDLA
will send out this poll in the near future. It would be beneficial
to hear from as many of our members as possible so as to fully
explore the NMDLA’s concerns. The agenda for this seminar
will be provided to NMDLA members in the next couple of
weeks. We look forward to your attendance at this seminar.
Third, the NMDLA congratulates Board Member Carolyn
Ramos for organizing and conducting a very successful

Women in the Courtroom CLE. The feedback received thus
far has been extremely positive. The NMDLA thanks all the
presenters and other participants who made this seminar
a success. Please support upcoming NMDLA CLE seminars,
including the October 3, 2014 NMDLA Luncheon and Annual
Meeting where the NMDLA Defense Lawyer and Young Lawyer
of the Year awardees will be celebrated.
Also, NMDLA members recently participated in a joint
conference with the West Texas Association of Defense Counsel
at the Inn of the Mountain Gods in Ruidoso, New Mexico. This
was the second year that the NMDLA has participated in the
event. The conference provided substantive information about
recent developments in New Mexico and Texas law. Given the
Supreme Court’s decision to allow reciprocity, the NMDLA and
West Texas defense lawyers will be working with each other
more often in the upcoming years. This joint conference
allows attorneys from both states to meet, create contacts and
network. We are grateful to NMDLA Board Members Bryan
Garcia and Bill Anderson for presenting at this conference.
Finally, several successful jury verdicts have been reported
in the last quarter. Congratulations to all defense law firms
that have tried cases this year. We look forward to receiving
information about any new trial verdicts, which will benefit
other NMDLA members in their own evaluations.
I hope that all of our members have great success in the
upcoming months.
Richard M. Padilla
O’Brien & Padilla, PC
2014 NMDLA President

Share Your Successes!
Over the last few years we have been able to enhance the value of membership in the NMDLA by way of electronic
access to a variety of information — especially through the use of email inquiries for information and publication of
peer accomplishments. As part of that continuing effort, we ask each of you to bring your accomplishments to the DLA‘s
attention. Submissions might include a good result at trial, a favorable appellate decision, a successful motion at the
trial court level, or a recommended expert or mediator.
When you submit your success, we will publish the information and case details to our website‘s library of defense
verdicts, and send an email notification to all DLA members. Also, the NMDLA website‘s home page highlights our most
recent submissions.
Successes may be submitted in the member-only section of NMDLA‘s website, www.nmdla.org. If you need password
assistance, contact us at nmdefense@nmdla.org.
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What You Should Know About The Lawyers and
Judges Assistance Program (JLAP): A Conversation
with Jill Anne Yeagley and Briggs Cheney
Interviewed by Harriett Hickman, Esq.,
Gallagher, Casados & Mann, P.C.

Jill Anne Yeagley

Briggs Cheney

Harriett Hickman (HH):
Thank you Briggs and Jill Anne for meeting
with me. Jill Anne, can you tell us a little bit
about your background?
Jill Anne Yeagley (JY):
My name is Jill Anne Yeagley and I serve as the
program manager and clinician for the Judges
and Lawyers Assistance Program (JLAP). I have a
Masters in Clinical Social Work and have worked
with substance abuse and associated issues
for over 30 years. I’ve been working with JLAP
for about 17 years, a good part of that on a
contractual, part-time basis. I’ve now been fulltime with the State Bar and JLAP for three years.
HH:

What do you do for the State Bar?

JY:

One of the things we offer is a confidential 24hour. helpline for attorneys, law students, and
judges, and I answer that helpline. People call
with a variety of issues. Some callers recognize
they have a substance abuse problem and are
looking for information about programs. I talk
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with them, find out about their insurance and
financial situation, what they are looking for, and
I present their options for treatment programs.
Additionally, there are far many times when
someone calls because they are feeling really
stressed wondering if they want to be a lawyer
anymore. They are really in a tough spot. I’ll do a
little brief counseling over the phone with them,
and then I refer them to a counselor in their area.
We also get calls from people concerned about
somebody else. They are observing behaviors
that are disturbing, and they think the person
might have a problem. They’re reluctant to
approach the individual with their concerns
-- sometimes they don’t even know the person
very well, but they know something is wrong
and they want to help and they don’t want to
see the person get into trouble. So, they call the
helpline or Briggs, or another member of the
Lawyers Assistance Committee.
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HH:

Briggs, would you tell us a little bit about
your background?

Briggs Cheney (BC):
I’m Briggs Cheney, and I’m a lawyer here in
Albuquerque. I’ve practiced now for about 41
years. An interesting thing about my practice is
that the largest part of it is representing lawyers
in both professional malpractice actions as well
as disciplinary actions. My involvement with
what we called in the beginning, the Lawyers
Assistance Committee or the New Mexico
Lawyers Concerned For Lawyers, began when
I was not sober and not in recovery. Yet, I was
on the Board of our Commissioners. Back in
the mid-80s, several lawyers came to me and
said they thought we had a problem in this
profession, and that the Bar Commission should
do something about it. At the time, Buc Cuddy
from Santa Fe was President, and in those days
the Bar Commission would meet for two days

What You Should Know About JLAP

the real powers of the program is that we have
a group of wonderful attorneys and judges in
recovery from substance abuse and depression
who are here to support colleagues with similar
issues. Many times when people are having a
problem, they feel more comfortable talking to
another attorney who has struggled with the
same thing--somebody who’s been there and is
doing well with it. The JLAP volunteers will take
a person to self-help group meetings (lawyerspecific or community meetings), talk on the
phone, and meet for coffee and a conversation.
We also offer monitoring contracts as well. A
monitoring contract can help save a person’s
job. In other cases, it allows them to get a
conditional admission into the Bar or helps them
avoid having their license suspended.

Continued from Page 4
a month, and generally focus on a topic. I was
able to convince Bob to dedicate a weekend to
this issue. The State Bar brought in folks from
states that had Lawyers Assistance, and they
told us what they were doing to help lawyers.
After that weekend, the Bar Commission
decided we had to do something. So, we, myself
and a few others, put together the New Mexico
Lawyers Concerned For Lawyers. At some point,
the State Bar budgeted funds for us. The State
Bar contracted with Jill Anne, who had another
position in the field aside from us. Jill Anne
became what I call our professional component.
I mean we were just the drunks and addicts, she’s
the one that really knew about it. And from there,
we progressed into what is today the Judges and
Lawyers Assistance Program. One of the difficult
areas we see is judges are just lawyers too, and
they have problems, but they are in a much
more delicate position. Reaching out and being
involved with them is far more difficult. Many
states, including New Mexico, have reached out
to the judges, and we have judges in recovery
who now serve on our committee.

HH:

Do you do individual counseling with people
or just refer them out to another therapist or
counselor?

JY:

I refer them out. I will conduct a session or two,
but if somebody is going to need counseling, I’ll
help connect them with a therapist.

HH:

Do you match them up with another
compatible attorney for them to talk to?

HH:

What exactly does the Judges and Lawyers
Assistance Program do?

JY:

I try to, yes. I always offer that to people, and
many times they are very interested.

JY:

In addition to the assistance via the helpline, I
conduct clinical assessments, both formal and
informal. Usually when someone calls, they
aren’t sure what they need, but they want to talk
about their issues. I explore the circumstances
with them and point them in a direction I think
will be most helpful. Most of the time when I
do a formal assessment, it’s because the person
is in trouble with the Disciplinary Board or the
courts, or the person is having problems with
their employer. I also conduct assessments for
the Board of Bar Examiners when they have a
new lawyer with a history of a substance-related
arrest for example. We also do interventions. I
spearhead the interventions and always have
lawyers and judges who are in recovery as part
of the intervention team. We do interventions
when we have somebody who is clearly in trouble,
usually with substance abuse, but resistant to
getting treatment. We are increasingly running
into situations with people who are developing
some cognitive impairments and are unaware
of the nature and seriousness of the situation.
Sometimes, in these cases, a gentle kind of
intervention approach is necessary. One of

HH:

Are people choosy about who they want to
speak with?

JY:

They usually are not. Many people recognize
Briggs as the “face” of the program, so he gets
a lot of calls on his own. Bill Stratvert, who has
been involved with the program for many years,
also gets a lot of calls. Other members of the
committee also get contacted directly. When
I get calls, I offer the option for them to speak
with a fellow lawyer who’s in recovery, and I
would say probably 70% of the time, they agree.

HH:

What is the role of the committee?

BC:

We are just a group of recovering drunks and
addicts that have a common bond, because
we suffer from the disease of addiction. There
is a nucleus of us who are probably more
involved than some of the other members on
the committee. Many of us do not cling to any
anonymity. There is nothing anonymous about
my struggle with alcohol. I speak at the swearing
in ceremonies twice a year. I often talk at Bar
Associations. Jill Anne and other members of
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Continued from Page 5
the committee do that as well. I’ve talked to
the Judicial Conclave. I often get invited to
the law school to talk in different areas, and
the professors are always open to me saying
something about my struggle with alcohol. I
have even talked at the law school, along with
Jill Anne, to the professional responsibility
class about this disease, what we do, and about
the professional ramifications for all of us who
struggle with the disease. I talk about those of
us who do not struggle with the disease, but
work with lawyers who are struggling about
their professional responsibility under the rules
of professional conduct and their own personal
pocketbook liability and exposure. Sometimes
when hotline calls about a legal professional
come in, Jill Anne may call one of us to discuss
how we might approach the person of concern.
Our initial step is to do what I often call the
“drive by,” which in more formal recovery terms
we call “the 12-step call.” We try to get two
people and go by the lawyer’s office, sometimes
at the beginning of the day, if we’ve gotten a
call. We just ask, is Joe or Mary here. Hopefully
they are, but if not, we’ll make more than one
attempt to make direct contact. If they come
to the front desk, sometimes they will know us
and sometimes they will not. We say, “Gosh,
here’s who I am, who we are, do you have ten
minutes?” It is difficult for most people under
those circumstances to say, “well, no I don’t.”

Usually they will say yes. We ask if we can just
go in the conference room. I always emphasize
wherever I talk, and certainly at the swearing
in ceremonies, that we do not say, “you’re a
drunk, you’re an addict, you’re a whatever.” We
do not say, “we got a call from so and so about
you.” What we do say is that, “I don’t know if
you know it, maybe you know I’m a lawyer, and
along with the Lawyers Assistance Committee,
I’m a recovering alcoholic. We have this hotline,
maybe you know about it, maybe you don’t,
and there have been some calls. Somebody’s
worried about you.” I am always quick to point
out to folks that the people that call the hotline
are not people who want to harm this person.
We are not the disciplinary committee. If you
want to get someone in trouble, don’t call us!
The people who call the hotline are people
who obviously care about someone, and are
concerned enough that they feel they need to
do something. Sometimes I know who calls,
sometimes I don’t. Whatever the situation, I
never tell the lawyer who called. Sometimes
the call comes from some event that might have
happened two days ago at a court hearing or
something where the person would be able to
connect the dots, “oh this is Frank, he called and
ratted on me.” Recognizing that, we will wait
long enough so there is no connection of the
dots. We simply say, “you know, there have been
some calls on the hotline, somebody is obviously
worried about you, I don’t know if you have a
problem, but here is what I’ve been through.” In
about four or five minutes, I go through my little
story quickly. Whoever I am with will do the
same thing. We will tell the person that we do

WILL MOIR VIDEO PRODUCTIONS
Is now

MOIR LITIGATION VIDEO
Will & Margo welcome their son Sam into the business.
Thank you for all your trust & support the past 25 years!
Now we are ready for 25 more.
505-292-7659 moirvideo.com
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What You Should Know About JLAP

being in recovery. It’s about living life, and I will
tell you, I am a better lawyer than most lawyers,
because I’m in recovery. I tell the Supreme Court
pretty regularly when I am up there that if I were
Chief Justice, I would make every lawyer in this
state go to at least one or two 12-step meetings
every week, and they would professionally be
a lot better off. That’s the first step we’d take.
Then we get into the surprise birthday party.

Continued from Page 6
not care if he or she has a problem, we just want
him or her to know they are not alone. There are
a whole bunch of us out here who suffer from
the disease of addiction, and it’s the roughest
thing I have ever been through. I’ve worked
very hard at it, but I will tell you life is so much
better. I will tell the person that I don’t know if
he or she has a problem, but if they do, give me
a holler. The entire time you are there, you are
watching this person try to smile and be polite,
and the wheels in his head are going, “who in
the hell called on me?” Sometimes they will ask,
“did so and so call or did this happen?” Invariably
they will say, “well, thank you, but I don’t think I
have a problem, but thanks for coming by.” We
leave and we know full well we’ve ruined their
day. But we at least planted the seed, as we say
in the business. We had one guy who turned
out just to be hard of hearing. A judge called
and thought there was something wrong. It was
kind of embarrassing, but you know it was no
harm, no foul. Most of the time, we know there
is a problem. This disease is the most difficult,
it’s the most powerful thing I’ve ever been up
against. I work hard at staying sober. I mean,
I don’t think about drinking today, and I haven’t
for a long, long time, but it never goes away. It’s
always there, and you have to work very hard at
it. It takes an awful lot for a person who suffers
from this disease to finally get to the point
that I call the “magic line” where they finally
say “I’m done!” “I can’t do this anymore!” “I give
up!” “I surrender!” To get from the drive-by one
morning to that magic line is often quite a ways.
HH:

Is there a period of denial before they
acknowledge their addiction?

BC:

Some people call it denial. I grew up in a family
where both of my parents were alcoholics. My
mom died from alcoholism. My dad told me
about it, and I went to college with that one
thing in my head. When it got me, I knew I was
an alcoholic. I was not in denial of that. I was in
denial of the solution. The solution, as I often
tell people, is there’s good news and there’s bad
news. The good news is there is a solution. The
bad news is that you have to go to these silly
meetings. And I’m sorry, I didn’t like it either,
but it’s just the way it is. It gets to be a way of
life, and I go to lots of meetings. I enjoy them
now. It is not about not drinking anymore, and
it hasn’t been for years and years. It is about

HH:

Is the surprise birthday party an intervention?

JY:

Yes. If we get a call from someone who is
concerned about a colleague or someone in
their office, and it looks like an intervention
would be appropriate, then you look at who
are the people in that person’s life who are
important to them. Those people might be
willing to be part of an intervention. Although I
have not done an assessment or met the person
yet, I can usually get a pretty good idea of what’s
going on with them and what kind of treatment
approach is going to be necessary. I determine
that. We get things set up, so, let’s say, if it’s
going to be inpatient, which it often is if we’re
getting to the point of an intervention, then
we’ll select a program. We have to figure out
about payment, and look at what might be some
realistic concerns that would get in the way of
the person going into treatment, such as their
caseload and familial responsibilities. We try
to look at all these potential obstacles and get
them covered by the people around them. Then,
as Briggs said, many times the approach will be a
surprise kind of thing. Somebody will call them
for a meeting, or call them into chambers, and
then we are there, and we talk with them. The
goal is to get them to agree to go to treatment.

HH:

At that stage, is the person still usually in
denial, or do they finally admit, “I really do
need help?”

JY:

It really varies. We had one person, for example,
whose response to his colleagues’ sharing in the
intervention was, “what took you so long?” I’ll
admit that was unusual, but many people, at a
deep level, are relieved that “the jig is up” and
that they are being offered a solution. Of course,
we do encounter people who are still in denial.
Part of the power of an intervention is that the
intervention team determines what they will do
if the person refuses help. Each team member
must decide their “bottom line.” Family members
must decide what they are going to do to take
care of themselves if the person refuses to
change. They cannot continue to enable the

Defense News | Summer 2014
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HH:

Do you think it’s more difficult for attorneys
and judges dealing with these issues than
other professionals.

person. An employer or partners have to decide
what their bottom line is as well. If the person
says, “I don’t think it’s that bad and I’m not going
to go to treatment,” do they let this person go? I
would say that in the vast majority of situations,
people do agree to go to treatment, and there’s
a part of them that clearly recognizes that things
are out of control. I think there is a part of them
that often times is relieved that they don’t have
to keep doing this anymore even though they
might also be embarrassed and angry.

BC:

No, that’s a cop-out. We like to think we’re
special, and doctors probably want to think
they are special. In some regards, they deal
with something more serious than I think we do,
we just lose money. Sometimes some facets of
our profession can deal with people’s freedom,
which is pretty serious, but no, I think to elevate
us to any special level is not really fair.

HH:

Briggs, can you tell us a bit more about your
story?

HH:

Is there a cost to an attorney to participate in
the program?

BC:

JY:

There’s no cost. The JLAP program is covered by
member dues. All of the services that we provide
are at no cost.

BC:

For those of us in recovery, the only way to stay
sober or clean is to help somebody else. If you
don’t do that, if you don’t give back, you won’t
stay sober. A lot of people have helped me. I’ll
never be able to pay all those people back. When
I go on a 12-step call or when I am involved in an
intervention, I get more out of it than they do.
For me to see somebody at the very pit of their
life, screwing up by the numbers and what this
disease does, is a reminder to me that I should
pay them, they shouldn’t pay us.

HH:

What are the greatest challenges or issues
that you see affecting attorneys and judges?

JY:

Stress, depression, anxiety, the workload, and
substance abuse. The statistics and studies show
that depression rates are about three to four
times higher among legal professionals than
people who have similar socio-demographic
characteristics. Substance abuse rates are about
two times higher in the legal profession. There’s
a lot of anxiety as well; it’s a tough business. In
many situations you are dealing with people
who have problems, are unhappy, and expect
you to solve their problems. Some clients are
very unrealistic and unreasonable. Many lawyers
have caseloads that are overwhelming. People
with larger firms especially are in a race to keep
up with their billable hours, and if they want
to make partner, there are all these things they
need to be doing. Creating a consistent worklife balance can be very challenging.

At interventions, we have generally a Plan A
and a Plan B. Plan A is you would like a person
to go to a treatment facility, but those are very
expensive, and often there are no resources for
those folks. I was an example of someone that
they wanted to go to treatment, but that was not
going to happen ever. So, Plan B for me was that
I would agree to go to 90 meetings in 90 days,
which is kind of a buzz phrase in the business,
and I would get some counseling. So, I agreed.
That was the best I could do. I often say that’s the
best I could negotiate that night. And, I did that.
When I walked in the door at Queen of Angels,
which is the meeting that I went to, I took two
steps in, found the closest chair I could, and for
a long time, I tried to figure out, “why am I here?
Why am I drinking? Why can I not drink?” Finally
I gave up trying to figure that out. After a while, I
just listened to what people were talking about.
I remember something a guy named Biker Steve,
who is now dead, said. He was a strapping, huge
Hispanic guy, who used to always say at these
meetings, “feel, deal, heal.” He scared the shit out
of me, so I never asked him what that meant. I
do meetings at the prison now. One night, at a
meeting at the prison, there was a prisoner who
shared that, “you know, I’m finally letting myself
feel what I did.” He had killed somebody, and I
realized what Biker Steve was saying. I realized
what “feel, deal, heal” means, and it all of a
sudden clicked for me about being a lawyer and
why I drank. It was the only way I could cover
up the fear of all the stuff we do as lawyers. You
know, trying to keep up with the practice, trying
to make whatever it was in the firm, trying to
make more money, trying to keep up with the
other people. All that stuff was fear. I couldn’t
deal with it, so I covered it up with drinking.
What you learn to do in a 12-step program in
recovery is you learn to deal with it instead of
covering it up, you take some action and deal

Continued from Page 7

8

Defense News | Summer 2014

What You Should Know About JLAP

HH:

I think there is a misperception that no one
calls the helpline unless they are in trouble,
they have been arrested or there is a crisis.
How do we get the word out that if you need
help, call before you cross that line? Is there
a way to do that?

JY:

It’s clearly our challenge to communicate that
you don’t have to wait until your world is caving
in to get help from us. I think we probably
need to do more articles and more speaking
engagements. Certainly, it’s like with anything,
the sooner you recognize there’s a problem
and you ask for some assistance, the better off
you are. If somebody is starting to feel really
anxious about work and they are finding that
they are dreading going in or they are waking
up in the middle of the night, every night and
they can’t get back to sleep and their head is
just filled with all of these to-do’s, they should
call. We can talk about some things that can be
done to help with that. It might be counseling,
it might be some office management practices,
it might be meditation. There are a variety of
things that people can do to take better care of
themselves and to reduce stress and to address
problems.

BC:

Some people will call the hotline about
themselves.
I’m always surprised by the
number of people who do, but I think the
greater number don’t. The bigger problem,
you mentioned the word denial, is that there
is denial of the disease by the person who is
suffering. I think sometimes the bigger denial
is by the rest of us. The spouse, the law partner,
the colleague, the associate, the legal assistant,
the paralegal, the judge, we all suffer from
denial. We’ll see a fellow professional in trouble,
we’ll smell alcohol on their breath, we’ll know
that they’ve been driving drunk, we’ll know that
they’ve missed professional deadlines, and we
will make excuses for them, because we don’t
understand the disease. Why is Frank doing
that? Well, Frank’s been having trouble at home,
or Frank’s kid’s been giving him a lot of trouble,
or Frank’s been working his rear end off, or Frank
is the biggest rainmaker we have. We don’t
want to make trouble for him, you know the list
goes on and on. It’s the denial of those people
who are afraid to pick up the phone and call the
hotline. If you want to call us on that hotline,
no one is going to ask you who you are. We are
not going to ask you who you are calling about,
but you can call and talk to somebody who’s a
professional, who knows about this disease and
you can ask questions. People call and say, “I’m

Continued from Page 8
with it. And then you get better. You heal, and
that’s what I’ve learned to do as a lawyer. When
I am confronted with a problem, sometimes
I have to go ask for help. I admit I don’t know
what to do. In the past, I tried to deal with my
disease by myself. I was not going to go to these
silly meetings, I was not going to ask anyone for
help. I thought I would just stop drinking on my
own. You cannot do that. You can’t stop. As I
often tell people, I went to work every day, and
I got to the stop light. Left was work and right
was Walgreens. I could not go left to work. Even
with all the experience I had in my family, I could
not, not go to Walgreens. That’s how strong it is,
but that doesn’t make any sense to you or to the
normal person. They just say why didn’t you just
go to work, but you can’t. You know, I’m an okay
person, I look good. I got lots of things on my
resume, and I still couldn’t do it.
HH:

Does the Committee coordinate with the
Disciplinary Board?

JY:

We never report anyone to the Disciplinary
Board; calls to our program are protected by
Rule 8.3 Reporting Professional Misconduct.
However, we do receive referrals from the
Disciplinary Board for assessments and
monitoring. Sometimes the Disciplinary Board
deals with individuals who are struggling with
depression or abusing alcohol/drugs and they
want to have that person get clinically assessed.
The assessment might be with me, or it might
be elsewhere. If it’s determined a substantial
problem exists, the Disciplinary Board usually
requires the person to enter into a monitoring
contract. In that contract for example, if it is
somebody who is an alcoholic, he or she will
be required to attend support groups regularly,
get involved in counseling, and participate in
random alcohol and drug testing. That person
will usually be matched with a sober monitor,
(another attorney with strong recovery) with
whom the person will meet regularly. They will
talk about how things are going, look to make
sure that they are going to their meetings and
doing everything they need to do. I take care
of the testing part of the program and oversee
the client-monitor relationships. Participating
in a monitoring contract really increases the
likelihood of the person getting and staying
sober. The contracts also work really well for
individuals suffering from depression and
bipolar disorders.
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What You Should Know About JLAP

We can’t guarantee it, but we can sure improve
the odds of things getting better. Not everyone
accepts our help and even some of those who
do take steps to change, don’t make it. Sadly, we
do lose people.

Continued from Page 9
seeing this, or I’ve experienced that, or what do
you think?” They will thank me, and then they’ll
call back later. Sometimes I will tell them what
to look for or what they might do. Sometimes,
they will call back a couple times. Finally, they
will have called back with experiences, and I
tell them there is a good chance that is what is
going on here. And then they’ll finally say, “If I
tell you who it is, what’s going to happen?” I will
tell them about the 12-step and that nothing
is going to happen. I’m not going to call the
Disciplinary Counsel’s Office. Two folks will
show up for a drive by. They will not tell who
called or accuse the person of having a problem.
They will just say, “hey, I got this problem too, if
you need some help.” Unless somebody calls, we
have to wait for somebody to have an accident
or other crisis. For example, we have had several
judges who have managed to make the nightly
news, and that’s all our fault. I did an article for
the bar bulletin shortly after Judge Brennen had
his thing and the title of it was, “It didn’t have to
be this way.” Everybody knew, and we didn’t do
anything. It was our fault, because we are afraid
and don’t have the balls to do something.
HH:

So maybe the best advice is everybody needs
to be on the lookout for each other, and do
not be afraid to call.

BC:

Exactly. If someone calls me, and even if they
tell me who it is, if they tell me they do not want
me to do anything, I’m not going to do anything.
We are not official. People have to call and tell us
they are worried. It happens all the time where
things will happen, and everyone will look the
other way. Finally, there is some crisis. If we wait
for too long, then it may be too late.

JY:

I think there is this belief people have that they
shouldn’t get involved. You know – “it’s not
my business.” We really have to get over that
because a lot of people die and a lot of people
have terrible things happening that as Briggs
said didn’t have to happen. Many times when
people call me, one of the things they say is, “I
don’t want to get this person in trouble.” Making
a call to JLAP is not going to get them in trouble!
If you are concerned enough to make that call,
I can bet you there’s trouble already for that
person in their life. At least if you call us, there’s
a possibility we might help them save their job
and their family and greatly improve their life.

10
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BC:

People die.

JY:

But at least there are a lot of people who flourish.
That is not going to happen unless somebody
steps forward.

BC:

One of my favorite stories is an intervention that
Jill Anne and I did many years ago, and the lawyer
is now dead from this disease. It was a woman.
Jill Ann had orchestrated the intervention, and
we all assembled in the woman’s home one
afternoon. Her timing was off. While we were
there, she came home from work and the liquor
store, and she saw what was going on. She
bolted upstairs to a bedroom and locked herself
in. At some point in time, I ultimately was able to
get her to at least let me go in and talk with her
which was not successful. But, the point of the
story is that I learned such a valuable lesson. Her
husband was a lawyer and she had two children,
one in high school and one in junior high. They
were there for the intervention. I had a chance
to talk with them. I realized that even though
the intervention had been a failure, these two
young kids, and probably the husband, were able
to see that other people cared about their mom.
When you are the normal person in the family
or in the professional setting living or working
with someone who suffers from this disease,
there is a lot of damage for those people. They
don’t know what to do. All they can do is watch
this person who suffers from something that is
insidious, and there is nothing they can do. They
feel like they are alone. They finally realize that
they are not the only ones worried about their
mom or their parent or their co-worker. It is a
big relief for them. This was such a lesson for me
about what goes on for the folks that surround
these people.

HH:

Do you extend the program to other areas of
the state outside the Albuquerque/Santa Fe
area?

JY:

Yes, and I’m always looking for more volunteers
in other areas. We are kind of heavy on the
Albuquerque/Santa Fe group. But we do have
attorneys in other parts of the state, and we can
connect people with them. We will physically
go places as well: I’ve done interventions in
Las Cruces. I’ve gone to Hobbs to meet with an

What You Should Know About JLAP

seems really depressed,” or “that person is just
not acting like they normally do,” trust that
instinct, pick up the phone and call. And like
Briggs says, you don’t even need to tell us who
you are or who you’re calling about if you don’t
want to. We can just talk. We can just see what
is happening and go from there.

Continued from Page 10
attorney. We have had attorneys in Roswell go
to other towns. We definitely want to help and
serve attorneys in the whole state.
We have three meetings a month in Albuquerque
now that are lawyer-specific. I know Briggs
would probably argue with me on this one, but I
think it is a little different and more challenging
for an attorney, such as a criminal attorney, to
attend a general AA meeting where there is a
likelihood that he or she may run into clients.
That can be very uncomfortable, and it certainly
makes it more difficult to share openly. So, we
have groups. We had one in Santa Fe for a while,
but they just weren’t getting a turn out. We are
still trying to figure out how to expand meetings
so someone in Hobbs, for example, can virtually
attend by computer or Skype.
BC:

We meet three times a month. One of the
meetings is at the law school now in an effort
to try and get law students to attend, and we
do get a few students. Actually, we have more
lawyers because they enjoy the law school
meetings more than the church meetings.

JY:

The meetings are advertised in the Bar Bulletin
and the e-news every week.

BC:

I send out a reminder email to attendees a
couple days before each meeting.

HH:

What is the best advice you can give to
attorneys and judges out there?

JY:

We’re here; take advantage of us. If you are
struggling with alcohol, feeling depressed,
or feeling really anxious, just call us. It is
confidential and you have nothing to lose.

HH:

I think that’s important, because I think the
perception is you don’t need to call unless
there is an alcohol or drug problem.

JY:

Our initial focus was alcohol/other drug
problems, but we are about much more now.
We can help people with any type of mental
health concern and we have recently started to
help individuals with issues such as cognitive
impairment. The key is that people need to
trust their instincts. If you are concerned about
someone, if there is this little voice telling
you, “I think I smelled alcohol,” or “that person

HH:

Any last words, Briggs?

BC:

I think we still haven’t covered the whole party.
My emphasis is really about the normal people.
The “normies” as we sometimes call them. The
people who surround those people. And Jill
Anne’s right. Trust your instinct, trust your
gut. If something seems wrong with a friend
or a colleague, call and just find out. Just see
if maybe there is something going on. This
disease pretty much is the same with everybody,
you’ll see the same things. We all go through
the same things. We are professionals. I am a
professional drunk. What a great attribute. But I
know what happens, and it’s not like I’m special.
Anybody that’s been through what I’ve been
through, they’ve been through the same thing.
If the normal people will call and say I just don’t
know. Then we have a shot at getting you help.

HH:

Thank you both for meeting with me and
sharing your insights.

New Mexico Lawyers
and Judges
Assistance Program
Help and support are only a phone call away.
24-Hour Helpline
Attorneys/Law Students
505-228-1948 • 800-860-4914
Judges
888-502-1289
www.nmbar.org/JLAP/JLAP.html
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State Farm v. Safeco Insurance: Primary Insurers
No Longer Benefit from Statutory Offsets in UIM,
Third-Party Tortfeasor Cases
By Anne Illanes Meyers, Esq.
Riley, Shane & Keller, P.A.

The Supreme Court recently clarified the rule regarding
application of the statutory offset of a tortfeasor’s liability
coverage and distribution of underinsured motorist (UIM)
benefits as between primary and secondary insurers. See
State Farm Mut. Auto. Ins. Co. v. Safeco Ins. Co., 2013-NMSC006, 298 P.3d 452. Previously, the law allowed the primary
UIM insurer’s payment to be offset by the tortfeasor’s
liability coverage. See id. ¶ 3 (citing State Farm Mut. Auto.
Ins. Co. v. Jones, 2006-NMCA-060, ¶ 18, 139 N.M. 558, 135
P.3d 1277). Now, pursuant to Safeco, the primary is not
automatically entitled to take the entire statutory offset.
Id. ¶ 4. Instead, the offset is applied to the total available
UIM coverage before any UIM insurer is required to pay
benefits. Id.
Safeco involved six different car accidents, three
in which State Farm was the primary insurer because
it insured the vehicle in the collision and three in which
State Farm was the secondary insurer because it insured an
occupant in another person’s vehicle. State Farm sought a
declaratory judgment from the district court to clarify how
statutory UIM offsets should be applied amongst primary
and secondary insurers. The district court first determined
that the precedent in Jones conflicted with Tarango v.
Farmers Insurance Company of Arizona, 1993-NMSC-014,
115 N.M. 225, 849 P.2d 368.
In Tarango, the Supreme Court held that the UIM
insurer of the vehicle involved in the accident had to pay
its UIM policy limits before the secondary insurer was
obliged to pay. Id., 1993-NMSC-014, ¶¶ 7-8. In Jones,
the Court of Appeals adopted the reasoning of Tarango
in finding that the insurer of the vehicle involved in the
accident is primary and should first provide UIM benefits
up to its coverage limits. 2006-NMCA-060, ¶¶ 17, 18.
Although it acknowledged that the facts of Tarango were
distinguishable, the Jones court nevertheless determined
that Tarango provided justification to allow the primary
insurer to benefit from the statutory offset and then pay
out the remaining UIM coverage. Jones, 2006-NMCA-060,
¶¶ 17, 18. The Supreme Court denied certiorari in Jones,
effectively making it the rule of law as of 2006. See 2006NMCA-060, certs. denied, 2006-NMCERT-005, 139 N.M. 568,

136 P.3d 569 (Nos. 29,781 & 29,779, May 25, 2006).
Because Tarango did not address which insurer was to
benefit from the offset of the tortfeasor’s liability insurance
payment, the district court in Safeco determined that
Jones controlled and that the primary insurer was entitled
to the offset. Safeco, 2006-NMCA-060, ¶ 5. The Court of
Appeals then certified to the New Mexico Supreme Court
the question of whether the primary or the secondary UIM
insurer, if either, should be given the statutory offset for
the tortfeasor’s liability coverage. Id. ¶ 1.
Rejecting the Jones analysis, the Supreme Court
explained that awarding “the statutory offset to the primary
insurer first . . . would give primary insurers the benefit of
the offset–sometimes entirely absolving their liability–
despite the fact that the primary insurer is the closest to
the risk.” Id. ¶ 17. Reaffirming its holding in Tarango, the
Safeco Court reasoned that a primary insurer collects a
premium specifically for insuring occupants in its insured’s
vehicle who may be injured by uninsured or underinsured
motorists; therefore it is a simple and logical conclusion
that a primary insurer must fully exhaust its policy limits
before a secondary insurer must contribute. Id. ¶ 16.
Under Safeco, the insured is still limited to recovering
in UIM benefits the difference between the total UIM
coverage available and the tortfeasor’s liability coverage.
Defense News | Summer 2014
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State Farm v. Safeco Insurance
Continued from Page 13
Id. ¶ 19. Safeco simply clarifies the application of the
statutory offset, which requires the primary UIM insurer
to exhaust its coverage limits and, subsequently, requires
all secondary UIM insurers to pay pro rata shares of the
remainder of available total UIM benefits. Id.
To illustrate the Safeco rule, assume the following:
an insured sustains $300,000 in damages, the tortfeasor
has $25,000 in liability coverage, the primary UIM insurer
has a $200,000 UIM limit, and the secondary UIM insurer
has a $50,000 UIM limit. Thus, the injured insured has
$250,000 total available in UIM coverage. The tortfeasor
is an underinsured motorist, because the injured insured
has $250,000 available in UIM coverage, which is $225,000
more in UIM coverage than the tortfeasor has in liability
coverage. The injured insured is, therefore, entitled to
recover the difference in coverage of $225,000.
Prior to Safeco, in practice, the tortfeasor’s liability
coverage would have benefitted the primary insurer,
which would only have to pay $175,000 as a result of
offsetting the tortfeasor’s liability coverage of $25,000. The

14
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secondary insurer would have had to pay its full $50,000
UIM limits. The injured insured would receive $225,000
in UIM benefits, but the secondary insurer would get no
benefit of the statutory offset.
Now, under Safeco, the statutory offset must be
deducted from the total available UIM coverage available
prior to distribution of UIM benefits, and the primary
insurer must exhaust its limits before the secondary insurer
must pay. The effect is that the secondary insurer gets the
benefit of the offset. As a result, in this hypothetical, the
primary insurer pays its entire $200,000 UIM limit, and
the secondary insurer pays the remaining $25,000 of the
available UIM coverage limits.
The Safeco court provided an even more complex
example involving a primary UIM insurer and three
secondary UIM insurers, which requires application of
the same formula outlined above, through the point of
payment by the primary insurer. Id. ¶ 19. Thereafter, the
secondary UIM insurers’ coverage limits are each divided by
the remaining UIM benefits available. Id. This calculation
provides each secondary insurer’s pro rata share of the
remaining UIM benefits to be paid to the injured insured
and, in doing so, allows each secondary insurer to benefit
from the offset.
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Benefits for Life!: New Mexico Supreme Court
Determines Workers May Receive Unlimited
“Total Temporary Disability” Benefits
By Carlos G. Martinez, Esq.
Butt Thornton & Baehr P.C.

On June 5, 2014, the New Mexico Supreme Court
issued an opinion in the case of Sherrie Fowler v. Vista Care
and American Home Insurance Company, 2014-NMSC-019,
329 P.3d 630. This was an appeal from a decision by Judge
Victor Lopez and, subsequently, the Court of Appeals.
My partners, Mr. David Whitham and Ms. Emily Franke,
represented the Employer and insurance carrier in this
matter.
The issue in this case was whether the 700-week limit
for indemnity benefits applied to Temporary Total Disability
(TTD) benefits. In this particular case the Worker, Ms.
Fowler, had sustained a back injury in the course and scope
of her employment and was receiving TTD benefits. She
was later determined to have reached Maximum Medical
Improvement (MMI) and was paid Permanent Partial
Disability (PPD) benefits based on her reaching MMI.
Later, the Worker’s medical condition changed and she
needed additional surgery and she requested additional
TTD benefits. The Employer and the insurance carrier
denied the request for additional TTD benefits, based on
an argument that there was a 700-week “per injury” limit on
disability benefits that the Worker was entitled to.
In his decision at the Workers’ Compensation
Administration, Judge Lopez concluded that the TTD
benefits were not subject to the 700-week durational limit
found in NMSA 1978, Section 52-1-42(A) and, therefore, Ms.
Fowler could be paid TTD benefits for an indefinite period
of time over the course of her lifetime. The Court of Appeals
reversed Judge Lopez’s decision on this point. See Fowler v.
Vista Care and Am. Home Ins. Co., 2013-NMCA-036, ¶¶ 22-23,
298 P.3d 491. However, the Supreme Court, in a unanimous
decision authored by Justice Charles Daniels, reversed the
Court of Appeals and upheld the decision of Judge Lopez.
The basis of the Supreme Court’s affirmance of Judge
Lopez’s opinion is a strict reading of language contained in
Section 52-1-41(A), which states in part: “For total disability,
the worker shall receive, during the period of that disability,
. . . compensation benefits for the remainder of his life.” The
Supreme Court confirmed that there are specific limits for
PPD benefits, that their decision was not changing that
16
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particular limitation, and that their holding only applied to
TTD benefits.
Justice Daniels stated:
The legislative history of Section 52-1-41 indicates
that the Legislature intended the eligibility for total
disability benefits to exist without limit on duration.
In 1990 the Legislature amended Section 52-141, specifically removing the duration limits that
previously applied to total disability compensation
benefits. . . Also in 1990 when the Legislature
amended Section 52-1-41 to remove the duration
limits for total disability benefits from Subsection
A, it enacted Section 52-1-25.1 expressly defining
“temporary total disability.”
Fowler, 2014-NMSC-019, ¶¶ 18-19. It was Justice Daniels’
opinion that the Legislature’s removal of the duration limits
from Section 52-1-41(A) in the same year that it expressly
created “temporary total disability” as a new subsection
of the definition for total disability “strongly suggests that
the Legislature intended to classify both temporary total
disability benefits and permanent total disability benefits
as lifetime benefits.” Id. ¶ 20 (emphasis in original).
There was one aspect of Justice Daniels’ decision
which appeared to me to be an incorrect statement of
the law and showed, somewhat, a lack of understanding
of how the workers’ compensation system works. Justice
Daniels stated: “This scheme acknowledges the realistic
possibility that some workers may become totally disabled
for a period of time, reach MMI or be released for work by
their physicians before MMI and return to work, and later
face subsequent work-related injuries or find their existing
injuries exacerbated, rendering them totally disabled yet
again.” Fowler, 2014-NMSC-019, ¶ 10. As I am sure you
are aware, if, in fact, a worker becomes reinjured after the
worker returns to work, this would probably constitute a
new injury, which means a new 700-week period would
start all over again. I could not tell from reading that
particular section of the opinion whether that fact was
clear to Justice Daniels, although it probably would not
have changed his opinion in this case, even if it were.

CONGRATULATIONS
2014 NMDLA Lawyer of the Year Award Winners
Join us at the 2014 New Mexico Defense Lawyers Association Annual Luncheon for the Lawyer of the
Year Awards ceremony. The awards will be presented on October 3, 2014 in Albuquerque at the Hotel
Andaluz. Register online at our website: www.nmdla.org or use the registration form on page 24 and
Fax 877-245-5021 or e-mail to nmdefense@nmdla.org

Outstanding Civil
Defense Lawyer

Stephen G. French, Esq.
French & Associates, P.C.

Young Lawyer of the Year

Alicia Santos, Esq.
O’Brien & Padilla, P.C.

To learn about the 2014 Award Winners please visit our website at: www.nmdla.org

Benefits for Life!
Continued from Page 16
The significance of this case is that it may encourage
employers and insurers to try to settle workers’
compensation cases under the Workers’ Compensation Act’s
lump sum settlement provisions and to make sure there
is language contained in the settlement pleadings that
all “past, present and future claims for weekly indemnity
benefits are waived, even if the worker’s condition worsens
or changes in the future.” If a worker is being paid out his
or her benefits on a periodic basis, which they are entitled
to receive under the law, there is a risk that a subsequent,
non-new-injury exacerbation or deterioration could result

in additional treatment or even surgery, re-entitling them
to TTD until reaching MMI again. Under Fowler, this could
result in payment of additional TTD benefits well beyond
700 weeks of benefits for the exacerbated or deteriorated
injury.
Fortunately, there are few cases in which a worker
presents with a situation similar to that of Ms. Fowler.
Additionally, this should not be an issue in cases of
settlement, assuming that proper language forever closing
out all indemnity benefits is included in the compensation
order approving the settlement.
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Women in the Courtoom
Over 70 enthusiastic female attorneys (and a few
intrepid male attorneys) gathered for the fifth in the series
of seminars, “Women in the Courtroom - Power Lessons for
the Female Litigator,” chaired by S. Carolyn Ramos of Butt
Thornton & Baehr. This year’s seminar entitled, Women in
the Courtroom V: This is Your Life! Authenticity in the
Age of Appearances, featured presentations by leading
female litigators and judges. The day started off with
an attention-getting game of “Ethics Jeopardy: I’ll take
Ethical Negotiation for $500 Alex,” presented by NMDLA
Board member Courtenay Keller. Then Mary Behm and
Janet McHard, of McHard Accounting Consulting LLC
asked, “Are You Smarter Than An Expert Witness?” Then,
The Honorable Sarah Singleton, First Judicial District
Court, and The Honorable Shannon Bacon, Second Judicial
District Court, shared their perspectives on social media
in the courtroom in, “Password: Implications of Social
Media in the Courtroom,” moderated by Quiana SalazarKing. Kelloir Smith of Decision Quest presented, “Trial
Teams and the Power of Diversity” over a catered lunch,

sponsored by Janet M. McHard and Beth A. Mohr of McHard
Accounting Consulting, LLC. After lunch, attendees
played a round of, “Let’s Make A Deal! How to Value and
Mediate an Employment Case,” where The Honorable
Karen Ballard Molzen, Chief Magistrate Judge, United
States District Court, mediated an employment law case
prosecuted by Maureen Sanders and defended by Agnes
Fuentavilla-Padilla. Special thanks to Marty Diamond who
appeared as “Mr. Bacon.” After a coffee break sponsored
by Stephanie Trambley of Trambley’s Court Reporting,
attendees discussed, “Truth or Consequences: Ten Biggest
Mistakes We See Women Lawyers Make,” hosted by The
Honorable Linda Vanzi, New Mexico Court of Appeals, and
The Honorable Wendy York, Second Judicial District Court
(Ret). The all-day event wrapped up with networking and a
wine tasting reception sponsored by Butt Thornton & Baehr
and Sutin Thayer and Browne. Thanks to all who helped
make this year’s Women in the Courtroom seminar such
an entertaining, yet outstanding educational experience.
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NMDLA Civil Case Summaries
April - May 2014

By John S. Stiff, Esq., Ann L. Keith, Esq. and Keith D. Drennan, Esq.
Stiff, Keith & Garcia, L.L.C.
Res Judicata
NM Bar Bulletin – April 2, 2014
Vol. 53, No. 14
Tunis v. Country Club Estates Homeowners
Association, Inc.,
2014-NMCA-025
No. 31,280 (filed November 19, 2013)
This case arose from a disagreement between
homeowners regarding the development of property
governed by Defendant Country Club Estates Homeowners
Association, Inc. (the Association). The disagreement led
to a recall election of the Association’s board of directors
(the Ewert Board), and a new board (the Fletcher Board)
took office. The Ewert Board then filed a complaint seeking
declaratory relief as to the validity of the recall election.
At the same time, the Fletcher Board sought arbitration
on the same issues. The arbitrator upheld the validity of
the recall election, and the district court confirmed the
arbitrator’s award. The district court then considered
whether the individual members of the Ewert Board would
be liable for the Fletcher Board’s attorney fees incurred
in the declaratory relief action. The court decided that
the Association should pay the Fletcher Board’s attorney
fees because the Association had paid for the Ewert
Board’s attorney fees through the arbitration. The Ewert
Board then filed a complaint against the Association
seeking reimbursement for attorney fees incurred when
defending against the Fletcher Board’s attempt to recover
attorney fees against the individual board members. The
Association filed a motion to dismiss based on res judicata.
The court granted the Association’s motion, and the Ewert
Board appealed.
Four elements must be satisfied for claim preclusion
to apply: “(1) the parties must be the same, (2) the cause
of action must be the same, (3) there must have been a
final decision in the first suit, and (4) the first decision must
have been on the merits.” Upon review of the Restatement
(Second) of Judgments, the Court of Appeals determined
that a plaintiff can assert additional claims in a subsequent
lawsuit when that plaintiff sought only declaratory relief in

20
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the initial lawsuit. In this case, the Ewert Board was initially
only seeking a declaration as to the legitimacy of the recall
election. Therefore, the Ewert Board’s claim for attorney
fees is not precluded because that claim was not asserted
in the prior action and it did not have to be asserted.
The Court then shifted its analysis to the doctrine of
issue preclusion, and stated four elements that must be
met for the doctrine to apply: “(1) the party to be estopped
was a party to the prior proceeding, (2) the cause of action
in the case presently before the court is different from
the cause of action in the prior adjudication, (3) the issue
was actually litigated in the prior adjudication, and (4) the
issue was necessarily determined in the prior litigation.”
The Court found that the third element was dispositive in
this case. The parties never litigated the specific issue of
whether the Association would indemnify the Ewert Board
for attorney fees incurred in defending against the claim
made by the Fletcher Board. The indemnification issue
was raised solely to counter the Fletcher Board’s claim to
attorney fees. Thus, the Court of Appeals reversed the
district court’s order and remanded for further proceedings.
Independent Contractor / Duty of Employers
NM Bar Bulletin – April 9, 2014
Vol. 53, No. 15
Sherman v. Cimarex Energy Co.,
2014-NMCA-026
No. 32,164 (filed November 25, 2013)

Thank You Firm Contributors
Butt Thornton & Baehr P.C.
Civerolo, Gralow, Hill & Curtis, P.A.
Gallagher, Casados & Mann, P.C.
Mason & Isaacson, PA
Montgomery & Andrews, P.A.
To be recognized for annual contributions, contact nmdefense@nmdla.org

NMDLA Civil Case Summaries
Continued from Page 20

The plaintiff was injured at a worksite owned by the
defendant when he fell over a handrail while walking down
a flight of stairs. At the time, the plaintiff was an employee
of an independent contractor that the defendant had hired.
The plaintiff claimed that the defendant was negligent
in, among other things, failing to provide him with a safe
place to work. The defendant asserted that it did not owe
a duty to the plaintiff, due to his status as an independent
contractor. The district court granted the defendant’s
motion for summary judgment, and the plaintiff appealed.
Upon review, the Court of Appeals first discussed
general principles concerning duty and liability between
employers and employees of independent contractors.
While employers are generally not liable for injuries to
employees of independent contractors, liability may
arise when the employer controls the premises where
the work is being performed or when the employer has
control over the work performed by the independent
contractor. The Court in this case focused on the latter
of the two exceptions to liability. If an employer exhibits
supervisory control over the work of an employee of an
independent contractor, then the employer may be liable
if it exercises its supervisory control in a negligent manner.
Prior New Mexico cases have held that the extent and
manner of control are fact questions. In order for a duty
to arise, the supervisory control must be to such a degree
that the independent “contractor is not entirely free to
do the work in his own way.” In its analysis, the Court
found that the contract between the defendant and the

plaintiff’s employer contained language suggesting that
the defendant retained control over labor furnished by
the plaintiff’s employer. Moreover, the plaintiff presented
evidence of extreme fatigue that created a factual issue as
to breach of a duty and proximate cause. As a result, the
Court reversed and remanded the case.
UM/UIM Stacking
NM Bar Bulletin – April 9, 2014
Vol. 53, No. 15
Arias v. Phoenix Indemnity Insurance Co.,
2014-NMCA-027
No. 31,571 (filed December 5, 2013)
In this case, the plaintiff sought UM/UIM benefits under
a policy issued by the defendant insurer. The plaintiff had
rejected UM/UIM coverage when she purchased the policy,
but in a prior appeal in this case, the Court of Appeals held
that she was entitled to the coverage because her rejection
was legally invalid. After appeal and on remand, the
district court determined by summary judgment that the
plaintiff was entitled to stacked coverage. The defendant
appealed the judgment.
The Court of Appeals affirmed the district court’s grant
of summary judgment to the plaintiff. The Court begins
its analysis with an overview of New Mexico’s caselaw
regarding rejection of UM/UIM coverage and reforming
insurance policies to include UM/UIM coverage when there
has been an invalid rejection of coverage. The Court then
noted that written rejections of stacking are necessary
for insurers to avoid liability, and courts prefer to extend
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stacking to all vehicles covered under a policy when there
has been an invalid rejection of stacking. The Court stated
that “[s]tacking must then be a default entitlement with
regard to all individual vehicles covered under a policy
where no sufficient rejection of stacking exists.” The Court
held that stacking for each of the plaintiff’s two vehicles
must be read into her policy, just as the UM/UIM coverage
itself was read into the policy.

The Court then analyzed whether the defendant
qualified under another definition of a public employee,
which includes employees “acting on behalf or in service
of a governmental entity in any official capacity, whether
with or without compensation.” The Court determined that
the defendant did not fit under that definition, because it
would be beyond the plain meaning of the statute and
it would be incongruous, considering there is already a
definition for law enforcement officers. The Court noted
that the Legislature could have included non-salaried
commissioned officers like the defendant, but elected not
to include them. As such, the Court affirmed the district
court’s decision.

Tort Claims Act
NM Bar Bulletin – April 16, 2014
Vol. 53, No. 16
Loya v. Gutierrez,
2014-NMCA-028
No. 32,405 (filed November 13, 2013)
The defendant, a Pueblo police officer, arrested
the plaintiff, a non-Indian person, within the exterior
boundaries of the Pueblo. The defendant was on official
duty for the Pueblo police department at the time of
the traffic stop. However, he was also on duty as a
commissioned Santa Fe County Deputy Sheriff, which
provided him with the authority to arrest non-Indians for
violations of state law. After the incident, the plaintiff filed
a lawsuit against the defendant, and the defendant filed
a third-party action for declaratory relief against Santa
Fe County, seeking a defense and indemnification in the
matter. The district court determined that Santa Fe County
did not have to defend or indemnify the defendant,
because he did not qualify as a “public employee” or “law
enforcement officer” of a “governmental entity” as defined
by the New Mexico Tort Claims Act (“TCA”). The defendant
appealed the decision.
The question on appeal was whether the defendant was
a public employee of a governmental entity when he was
acting in his capacity as a commissioned County Sheriff’s
Deputy. The actions the defendant took in his capacity
as a Pueblo police officer were not in question, because
sovereign Indian pueblos are excluded from the definition
of a governmental entity. The Court first analyzed whether
the defendant qualified as a law enforcement officer of a
governmental entity. New Mexico courts strictly construe
the definition of a law enforcement officer under the TCA
to include full-time salaried officers and certified part-time
officers. The Court determined that the defendant did not
qualify under this definition, because he was neither a
full-time nor a part-time salaried officer employed by the
County. Instead, he “was hired, trained, supervised, and
subject to discipline by the Pueblo.” Therefore, the Court
of Appeals affirmed the lower court’s ruling on this aspect.
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UM/UIM Rejection
NM Bar Bulletin – April 23, 2014
Vol. 53, No. 17
Curry v. Great Northwest Ins. Co.,
2014-NMCA-031
No.31,990 (filed November 20, 2013)
The plaintiffs’ claim arose from a motor vehicle
accident in 2009. The policies from the liability carriers
were insufficient to cover all of the plaintiffs’ injuries, so
they sought UIM coverage from the defendant insurer.
The defendant denied the plaintiffs’ claim, due to a written
UM/UIM rejection form signed by the plaintiffs upon
purchasing their policy. The plaintiffs claimed that the
rejection form was invalid, pursuant to Jordan v. Allstate
Ins. Co., because it did not include a list of premium charges
that corresponded to the UM/UIM coverage options. The
defendant moved to dismiss the claim on the basis that
there was no requirement that coverage options and
premium information appear on the written rejection form
itself. The district court denied the defendant’s motion
and certified the question for interlocutory appeal.
The Court of Appeals addressed a very narrow issue
on appeal: “whether a valid waiver or rejection of UM/UIM
coverage requires that the insured be provided a written
list of coverage options and corresponding premium
charges on the rejection form itself.” After discussing the
basic law of UM/UIM rejection in New Mexico, the Court
analyzed whether Jordan requires insurers to include
coverage options and their corresponding premium
charges on the written UM/UIM rejection form itself. The
Court in Jordan required insurers to take four steps for a
valid rejection of UM/UIM coverage: (1) offer insured UM/
UIM coverage equal to liability limits, (2) inform insured of
premiums associated with the available levels of coverage,
(3) obtain a written rejection of the UM/UIM coverage,
and (4) incorporate the written rejection into the policy
delivered to the insured.
The plaintiffs contended that these steps implicitly
require the coverage and premium information to be

Joint Seminar on Civil Summary Jury Trials
Friday October 10, 2014
Marriott Pyramid Hotel in Albuquerque
At the invitation of New Mexico Supreme Court Justice Edward L. Chavez, the New Mexico
Defense Lawyers Association, the New Mexico Trial Lawyers Association, and the American
Board of Trial Advocates (ABOTA) of New Mexico, will present a day-long CLE seminar entitled,
“Can Summary Jury Trials Revive a Declining Civil Jury System.” The seminar will be held on
Friday October 10, 2014, at the Marriott Pyramid Hotel in Albuquerque. Guest speakers will
include The Honorable Lucindo Suarez, who is the New York statewide coordinating judge for
summary jury trials, Brittany Kaufman of the Institute for the Advancement of the American
Legal System (AALS), Philip Dabney on the Nevada Short Jury Trial Program, and a panel of
New Mexico District Court judges. Registration will open soon at www.nmtla.org. For further
information call NMDLA at 505.797.6021.
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included on the written rejection form. The Court,
however, disagreed and held that Jordan does not require
that coverage and corresponding premium information be
included on the written UM/UIM rejection form. The Jordan
Court did not mention written forms when discussing
coverage and premium information, in contrast to the
Court’s focus on written forms when discussing UM/UIM
rejection. The Court reasoned that there is more than one
way to provide the insured with enough information to
make an informed decision regarding UM/UIM coverage.
Thus, the Court reversed the district court’s denial of the
defendant’s motion to dismiss.
Unemployment Compensation
NM Bar Bulletin – May 7, 2014
Vol. 53, No. 19
New Mexico Department of Workforce Solutions v. Perez,
2014-NMCA-035
Nos. 32,330 and 32,321 (filed December 12, 2013)
The petitioner sought unemployment compensation
after being terminated from her position as personnel
director under New Mexico’s Personnel Act. The respondent,
New Mexico Department of Workforce Solutions, denied
the petitioner’s request for benefits. The petitioner lost
two administrative appeals. The administrative decisions

denying benefits focused on an exemption to benefits
for those employed in a position designated pursuant to
state law as a major non-tenured advisory position. The
district court reversed the administrative decisions, and
the respondent appealed.
The Court of Appeals determined that the issue in
this case depended on the interpretation of three key
terms in the statute: (1) designated, (2) advisory, and (3)
major. With regard to “designated,” the Court found that
it “is a reference to the statutorily described job duties,
which, when read by a prospective employee should alert
her to the nature of the position, including whether the
position is ‘major’ and ‘advisory.’” This is in contrast to
the employee’s actual activities while on the job. With
regard to “advisory,” the Court focused on two of the
personnel director’s stated duties. The director had a duty
to “supervise all administrative and technical personnel
activities of the state” and a duty to recommend rules to the
Personnel Board that would be helpful to effectuating the
Personnel Act. The Court determined that the petitioner’s
duties to supervise and recommend were sufficiently
analogous to “advisory” to put a prospective candidate on
notice that the position was an advisory one. With regard
to “major,” the Court found that the position’s duties of
supervising and recommending rules qualified as major
based upon that word’s synonyms in the dictionary (e.g.,
important, significant, and principal). As the petitioner’s
position thus qualified as a designated major non-tenured
position, the Court reversed the district court and affirmed
the administrative decisions denying the petitioner
unemployment benefits.
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2014 NMDLA Annual Meeting - Friday, October 3
Ethically Handling and Settling High Profile Cases

Hotel Andaluz

125 South Second St. NW
Albuquerque, NM 87102

For directions to Hotel Andaluz go to http://www.
hotelandaluz.com/around-town/map-directions/.
Valet parking is available. Albuquerque’s world
famous International Balloon Fiesta runs from
October 4-12. Make your hotel and travel plans
early. For hotel reservations call Hotel Andaluz
1.877.987.9090 or go to www.hotelandaluz.com

REGISTRATION FORM - 2014 NMDLA ANNUAL MEETING
You may register by returning the form below or register online at www.nmdla.org
Name: ________________________________________ Firm: _____________________________________
Address: ______________________________________ City/State/Zip: ______________________________
Phone: ________________________________________ Email: _____________________________________

Registration Fees:

□ $99 DLA Members
□ $79 Government Staff Attorney
□ $45 Luncheon (no CLE)
□ Check

□ MasterCard

□ $124 DRI Member
□ $69 Adjusters/Paralegals
□ Visa		

□ $149 Non DLA or DRI Member
□ $0 Judges / Clerk / Law Student

□ Purchase Order

Credit Card No. _______________________________________ CID Code _________ Expires _____________
Billing Address with Zip Code _________________________________________________________________
Name on Card _____________________________________________________________________________
Signature _________________________________________________________________________________

Send Payment with form to:
NMDLA
P.O. Box 94116
Albuquerque, NM 87199-4116
Fax to 877-245-5021
Email to nmdefense@nmdla.org
Questions? Call 505.797.6021

Cancellations / Refunds: Cancellations will be accepted in writing if received by 5:00 p.m.,
Monday, September 29 less a $25 handling fee. No refunds will be given after that date.
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