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The New Mexico Defense Lawyers Association is the
only New Mexico organization of civil defense attorneys.
We currently have over 400 members. A common
misconception about NMDLA is that its membership is
limited to civil defense attorneys specializing solely in
insurance defense. However, membership in NMDLA
is open to all attorneys duly licensed to practice law in
New Mexico who devote the majority of their time to the
defense of civil litigation. Our members include attorneys
who specialize in commercial litigation, employment, civil
rights, and products liability.
The purpose of NMDLA is to provide a forum where New
Mexico civil defense lawyers can communicate, associate,
and organize efforts of common interest. NMDLA provides
a professional association of New Mexico civil defense
lawyers dedicated to helping its members improve their
legal skills and knowledge. NMDLA attempts to assist the
courts to create reasonable and understandable standards
for emerging areas of the law, so as to make New Mexico
case law dependable, reliable, and a positive influence in
promoting the growth of business and the economy in our
State.
The services we provide our members include, but are
not limited to:
•
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Exceptional
continuing
legal
education
opportunities, including online seminars, with
significant discounts for DLA members;

•

A newsletter, Defense News, the legal news
journal for New Mexico Civil Defense Lawyers;

•

Members‘ lunches that provide an opportunity
to socialize with other civil defense lawyers, share
ideas, and listen to speakers discuss a wide range
of issues relevant to civil defense attorneys;

•

An e-mail network and website, where members
can obtain information on judges, lawyers,
experts, jury verdicts, the latest developments in
the law, and other issues; and

•

An Amicus Brief program on issues of exceptional
interest to the civil defense bar.
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MESSAGE FROM THE PRESIDENT
By Sean E. Garrett, Esq.

Conklin, Woodcock & Ziegler, P.C.

Dear Members of the NMDLA:
I cordially invite you and members
of your firm to attend the 2016 NMDLA
Annual Meeting, which will be held
on Friday, October 14, 2016, at Hotel
Andaluz in downtown Albuquerque.
During the luncheon, we will honor Lee
Rogers of Atwood, Malone, Turner &
Sabin, P.A., and Corinne L. Holt of Allen,
Shepherd, Lewis & Syra, P.A., our 2016
Outstanding Civil Defense Lawyer of the Year and 2016 Young
Lawyer of the Year, respectively. Following the luncheon, the
CLE portion of the meeting will include a presentation by
Christopher Martin of Martin, Disiere, Jefferson & Wisdom,
LLP, in Houston, Texas, on “Jury Selection in the 21st Century:
Millennials, Misfits and More” and a Panel of Distinguished
Judges moderated by NMDLA Board Member Cody Rogers.
Thank you to NMDLA Board Member and President-Elect
Courtenay Keller for organizing such a great event.
In addition to the Annual Meeting, the NMDLA has two
year-end CLEs scheduled for those of you looking for great
content (or last-minute CLE credits). On Friday, December 2,
2016, the NMDLA will present its Annual Civil Rights Seminar at
the Greater Albuquerque Jewish Community Center. NMDLA
Board Members Bryan Garcia and Cody Rogers are chairing
this CLE. On Friday, December 16, 2016, we will present a fullday CLE divided into a half-day of Ethics/Professionalism and
a half-day dedicated to Young Lawyers. David Gonzales, the
chair of the NMDLA Young Lawyers Committee, is working
hard to put together a great program.
On August 29, 2016, the NMDLA was notified by DRI,

the Voice of the Defense Bar, that we have been selected to
receive the 2016 SLDO (State and Local Defense Organizations)
Diversity Award. The award will be presented at the DRI Annual
Meeting in Boston, MA, during the Awards Luncheon on
Thursday, October, 20, 2016. If you will be in Boston for the DRI
Annual Meeting, please make it a point to attend the Awards
Luncheon as we graciously accept this award.
I am past due in publically saying thank you to a
number of people for their invaluable contributions to recent
events. Thank you Robert Sabin and Mary Behm, and their
distinguished speakers, for putting together a very successful
Mediation and Medical Negligence CLE on April 29. Thank you
David Gonzales for organizing, and Carolyn Ramos and Butt
Thornton & Baehr, P.C., for hosting, our annual Young Lawyers
Mix & Mingle on May 19. Thank you Carolyn Ramos (again), and
her distinguished speakers, for putting together the always
popular Women in the Courtroom CLE on August 5. Thank you
Mark Standridge for preparing an Amicus Brief on behalf of
the NMDLA in Vasquez v. American Casualty Company, a copy
of which you can find on the NMDLA website.
As an organization, we are fortunate to have such gifted
and talented people volunteer their time and energy, and we
are immensely thankful for their contributions. If you would
like to volunteer, in any capacity, please contact me or any
other Board member.
I hope the last few months of 2016 offer smooth sailing
in all you do, and I look forward to seeing all of you at the
Annual Meeting.
Sean E. Garrett
Conklin, Woodcock & Ziegler, P.C.
2015-2016 NMDLA President

Share Your Successes!
Over the last few years we have been able to enhance the value of membership in the NMDLA by way of electronic
access to a variety of information — especially through the use of email inquiries for information and publication of
peer accomplishments. As part of that continuing effort, we ask each of you to bring your accomplishments to the DLA‘s
attention. Submissions might include a good result at trial, a favorable appellate decision, a successful motion at the
trial court level, or a recommended expert or mediator.
When you submit your success, we will publish the information and case details to our website‘s library of defense
verdicts, and send an email notification to all DLA members. Also, the NMDLA website‘s home page highlights our most
recent submissions.
Successes may be submitted in the member-only section of NMDLA‘s website, www.nmdla.org. If you need password
assistance, contact us at nmdefense@nmdla.org.
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A Conversation With
Judge Jeff McElroy
By Corinne L. Holt, Esq.

Allen, Shepherd, Lewis & Syra, P.A.

Corinne L. Holt (CLH): Good Morning Your Honor,
can you start by telling me about your
background?
Judge Jeff McElroy (JJM):
I was born and raised in the hills of Ohio along
the Ohio River, but moved to New Mexico in
my late teens to attend college at St. John’s
College in Santa Fe. I first came to New Mexico
as a teenager when I went hiking at Philmont
Scout Ranch in Cimarron. I fell in love with the
mountains of Northern New Mexico. I spent
four years at St. John’s College and then knew I
did not want to leave New Mexico, so I went to
the University of New Mexico School of Law. I
graduated from UNM Law in 1982.
CLH:

What did you do after law school?

JJM:

My first job out of law school was in the office
of Governor Toney Anaya in 1983. I went to
law school because I wanted to be in politics. I
grew up in the era of Kennedy and Watergate,
so I had a public service political interest. I
spent a year with the Governor’s office, worked
in private practice in Santa Fe, and then ended
up in the Civil Division at the Attorney General’s
Office under Attorneys General Paul Bardacke
and Hal Stratton. In that division I worked for
a lot of different state agencies, boards and
commissions doing administrative law.

CLH:

When you were in private practice, what type
of practice was it?

JJM:

I had my own office when I left the Governor’s
office. I had no idea what I was doing and just
kind of did whatever I could find, as do many
young lawyers without experience. After that
I worked for an eclectic boutique law firm in

4

Defense News | Summer 2016

The Honorable
Jeff McElroy

Santa Fe where the partners each practiced in
different areas. That gave me experience in a
broad range of civil practice. It was there that
I found that I did not enjoy the private practice
of law. That is why I ended up at the Attorney
General’s Office. I also really liked working in
state government.
CLH:

After working with the Attorney General’s
Office, what did you do?

JJM:

This was the mid-80’s so I got involved in the HIV
and AIDS community in New Mexico. I helped
to start New Mexico AIDS Services; it was a
statewide AIDS service agency. As a member
of the board of directors, I went to a seminar
on how to raise money for non-profits and got
attracted to the whole non-profit community. I
found that I actually enjoyed raising funds – no
one else seemed to like that. I left the practice of

A Conversation with Judge Jeff McElroy

to help people with issues they are facing in their
everyday lives. I stayed in that practice in Taos
and ended up becoming a felony prosecutor.

Continued from Page 4
law, moved to California and worked in the field
of non-profit management. I was development
director at AIDS Project, Los Angeles, in the
heyday of Magic Johnson, Elizabeth Taylor, and
the big AIDS walks, raising three million dollars
a night at AIDS fund-raisers.

While working at the DA’s office, I got involved
in the community here in Taos. There are a lot
of non-profit organizations and my son was in
the schools here. I fell into being a part of this
community. In 2011, there was a vacancy when
Judge Sam Sanchez left the bench. At the same
time the legislature created a second judge
position in Taos. With two vacancies there was
a lot of interest in applying. I applied and got
on the short list. I think there were 20 lawyers
who applied and nine got on the short list to
be interviewed by Governor Martinez. I did not
get appointed to either of the two positions,
but decided to run for the new Division III. I was
elected in November 2012. I have already sat for
retention once and will sit for retention again in
2020.

I continued to work in non-profit management
in California, evolving into civil rights and
environmental rights groups. I worked for an
organization called TreePeople; it was there that
I worked on my MBA in non-profit management
at the University of Judaism. I became the
West Coast fundraiser for the Anti-Defamation
League. Though I’m not Jewish, I got attracted
to all their civil rights causes and enjoyed
fundraising in the Jewish Community.
CLH:

When was it that you returned to New Mexico?

JJM:

I returned to New Mexico in 2003. I was working
at the ADL and I had a partner that I had been
with for 10 years. In 1999 he died of cancer. A
couple years earlier we had adopted a little boy
and I suddenly found myself a single parent of a
five year old. I started thinking maybe I would
rather raise my son in the mountains of Northern
New Mexico, where I had spent my early years,
than the streets of Hollywood. I came to Taos
for a two week ski vacation and started looking
around thinking about maybe moving back to
New Mexico. I met the District Attorney here in
Taos and he offered me a job. I found a house
I liked and made an offer on it. I went back to
L.A. and sold the house there within a week.
Suddenly, by the 1st of February, 2003, I was an
Assistant District Attorney in Taos. That is how I
came back to the practice of law – as a domestic
violence prosecutor.

CLH:

How did you come to be elected to the bench?

JJM:

I think it was from having spent a lot of time
in Taos. I was surprised to find that I liked
the practice of criminal law. I had avoided
the practice of law because I did not like the
adversarial nature of private practice. When
I was an Assistant DA, my first cases involved
domestic violence. That was similar to the
cause-related work I was doing before in the
non-profit world. I helped at the Community
Against Violence, which is the women’s shelter
here in Taos. I found that in the practice of
criminal law, though it was adversarial, you look

CLH:

What was your greatest challenge during the
campaign for the position?

JJM:

I think the greatest challenge was actually
getting out and doing the thing I enjoyed the
most, which was meeting people. I enjoyed
getting to know parts of the community that
I hadn’t known, especially in the other two
counties. We have Taos, Colfax, and Union
counties in the Eighth Judicial District. Getting
out talking to people, meeting strangers,
knocking on doors, it all evoked a social anxiety
that I didn’t know I had. It was a very difficult,
emotional thing to do putting myself out there.
I struggled to be motivated. In fundraising they
train you to kick yourself out of the way and let
the cause do the talking. That is what I had to do
when I was campaigning.
Once I realized I needed to do that, and that the
right thing to do was to go out and meet people
because I was a candidate for office, then I was
able to do it. I had a friend lend me a 1947 Chevy
pickup truck. It was a very eye catching old
truck and it ran well enough to get me around
all three counties. For three months I just drove
this pickup truck around. The truck broke the
ice. People would come up and talk to me and
ask me about my truck. Finally, I just decided if
people wouldn’t vote for me because I would be
a good judge, they would vote for me because I
drove a cool truck. It made campaigning fun.

CLH:

How was the transition from practicing as a
prosecutor to sitting on the bench?
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the other chief judges and the Supreme Court to
make policy decisions about the management of
the courts in New Mexico. We spend a lot of time
at the legislature advocating for the budgets of
the judicial branch. My background actually
made that easier for me: I had a lot of nonprofit management experience; I had worked
on an MBA in non-profit management; and I like
politics. I enjoy being at the legislature during
the session each year. I was familiar with the
Round House having worked for the Governor’s
office. My background made me suited to the
duties of Chief Judge, but I think it has been
a surprise to me how much management is
involved as part of the job, at least as Chief
Judge for the district.

A Conversation with Judge Jeff McElroy
Continued from Page 5
JJM:

It was easy in that I have a lot of trial experience,
so I was very comfortable in the courtroom and
I knew the criminal law. I think if you are new
to the bench without a background in criminal
law, it is difficult. Knowing criminal law made
making decisions in criminal cases much easier.
I was pretty comfortable.
I had more of a learning curve on civil cases.
I had experience in domestic cases so I was
familiar with those. Straight civil litigation was
something that was new to me. In civil litigation,
however, the lawyers have more time to educate
you. They file their briefs and you read the briefs
in advance, you have time to look at the case law
prior to a hearing. Civil law has a much slower
pace than criminal practice.
It was helpful too that I was very familiar with
the community. I had lived in and around
northern New Mexico since I was 19 to 20 years
old, and so I had almost 40 years of experience
in the community. Knowing your community as
a judge is very helpful.

CLH:

That is interesting, as I think you mentioned
earlier, your decision to go to law school was
politically charged. Has your involvement in
the legislature been what you expected when
you wanted to be involved in politics back
then?

JJM:

In my youth I was idealistic about politics. I
read Plato and Aristotle and all the philosophers
during my days at St. John’s College. When
I actually got into the practice of politics I
lost the idealism to the reality of it. I worked
during law school as a national advance man
for Congressman John Anderson, a third party
candidate for President. I was exposed to
politics on the national level, and I could not
see myself in that career. It was fun to campaign
for judge the one time I had to campaign. Now,
however, I do not have to campaign to keep
the position. The one race was just enough for
me. I can go to the legislature for 30 or 60 days
and participate in the politics of it, and then I
can walk away. It gives me enough to keep
me interested. Of course, as a judge, I cannot
be publicly affiliated with any party. I cannot
advocate for any candidate or for any positions,
so I’m a bit insulated from it and that suits me
fine.

CLH:

What does your case load look like?

JJM:

Since Division III was created in this district I think
the case loads have been pretty manageable
compared to other places around the state.
Judge Sarah Backus, the other Taos judge, and I
get along really well. We help each other when
we need help. We have a new judge in Raton,
Judge Emilio Chavez, who is young and eager.
All of us have worked hard to keep the case load
down. We have gone through and closed out
old cases reducing the case load. I think there

One of the more difficult parts of the transition
was moving from the District Attorney’s office
to the bench. There were cases I had to recuse
myself from because I had participated in them
at the DA’s office. I had colleagues that I had
worked with for many years who were now
appearing in front of me. After about a year or
two I was much more comfortable. I am now
in my fourth year on the bench and I think it
has taken that long to really feel like I know
what I am doing. It is a definitely an on-the-job
learning experience.
CLH:

We all have expectations of what Judges do.
Were there any surprises to you when you
began sitting on the bench?

JJM:

One was how many pieces of paper you have to
sign! Every day you have stacks and stacks of
paper and you are the only one who can sign
them. Fortunately, we have two judges in Taos,
so we can share the duties, but for both of us
there are lots of papers to sign.
I think the administrative side has been
interesting. I became Chief Judge after about
a year of being on the bench. There are a lot
of personnel issues, budgets issues. It becomes
political as Chief Judge because you work with

Defense News | Summer 2016
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think clearly. One’s advocacy is not as strong.
Judges and juries sense it and do not appreciate
it.

Continued from Page 7
are about 3,000 cases filed in this district per
year. Those get divided among the three judges
so we have from 600 to 1,000 cases active at
any one time on the docket. It does not feel too
burdensome. I have a very good support staff.
With our criminal case load we have been able
to set them for trial between six to eight months
from filing. I can recall when there was only one
judge in Taos that it was hard to get criminal
cases heard within a year. We have been able to
speed that up. Our management of the criminal
cases has kept the docket moving and that helps
keep the civil cases moving. Attorneys do not
have to wait long in civil cases to get settings in
Taos.
CLH:

Is there any aspect of the job that you have
enjoyed most so far?

JJM:

I really enjoy working with the lawyers, with only
a few exceptions. I enjoy it when the lawyers are
well prepared and are passionately advocating
for their case and their client. Good attorneys
give me the facts and the law that I need to be
able to make a decision. So when I have cases
where the adversarial system works, I enjoy
having both sides of a case spelled out for me. It
makes it much easier to come to a decision. Of
course, the flip side of that coin is the nightmare
case where the lawyers are not well prepared
and do not present you with the facts and the
law. It is hard to make decisions when there is
not enough information. Good lawyering makes
the job much more enjoyable. We do not have
a staff attorney in Taos and so each judge has
to do his or her own research. It can be time
consuming if the lawyers do not do their job.

CLH:

Has your position on the bench shed any light
on practices you may have been doing wrong
in the courtroom as an attorney?

JJM:

From the bench I am most impressed with
lawyers who are effective and strong advocates
for their clients without getting too personally
involved emotionally. The benefit of being a
lawyer in a case, as opposed to being a litigant,
is that you can insulate or separate yourself
from the emotions of a case. At least that is the
ideal. That is why you are the professional; that
is why you are hired. When I made mistakes in
the practice of law in the past it was when I was
overwrought with emotion in the courtroom
about a case. A lawyer in that condition does not

8
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When lawyers are sniping back and forth at each
other, so emotionally involved that they are truly
upset by what is happening in the courtroom, it
is hard for the judge to maintain control. The
judge is just trying to get to the facts and the
law. Attorneys need to know when to take
a step back, and take a breath. It is natural,
I think, to get angry or get upset or worked
up over something, but good attorneys have
the discipline to step away from an argument.
They must give it a chance to pass, look at the
case, and be realistic. Those are the kinds of
experiences in the courtroom that I appreciate
as a judge, and I think juries do, too. If you are
upset and angry, you are probably not being
a good advocate and you are definitely not
helping your client.
CLH:

Is there any other advice you would
give lawyers who are appearing in your
courtroom?

JJM:

I think the issue I just talked about is very
important with respect to advocacy. It goes
without saying that being very well prepared
is the most critical aspect of the practice of
law. Every judge will probably tell you this.
The lawyer who is the most prepared in front of
you is always the most effective. Lawyers get a
reputation, for good or for ill, for always being
prepared or for never being prepared. Similarly,
lawyers also get a reputation for always being on
time, or for never being on time. The attorneys
that come in front of you always well prepared
and on time build a trust with the Court. As a
judge, one listens to them more carefully and
trusts what they say. Well prepared attorneys
use their court time more effectively, and as
a judge I appreciate it. Sometimes the time it
takes to present an argument is shorter and
sometimes it is longer, but it is always a more
effective use of time when you know an attorney
has well thought out his or her arguments ahead
of time.
All of us know from law school days which
students were well prepared for class and for
tests. Those are usually the same ones who
are prepared in the courtroom. It is a lifetime
habit. There is still hope that those of us who
were not as good in law school may overcome
that and become a little more prepared and
more organized in the courtroom. Often it is
just a matter of starting on the project a little

A Conversation with Judge Jeff McElroy

CLH:

In my experience, if a party brings a motion
for summary judgment too early, many times
there is a push back from the other side that
the discovery is not ripe enough at that time
to bring a motion for summary judgment.
How would you handle that?

JJM:

I do think there are times that you need to allow
for discovery, but if the plaintiff had enough
information to bring the case, then they should
have enough information to defend the motion.
More likely than not, I am willing to consider
the cases at an earlier stage because I think the
information is there and if it is not, then at least
it focuses the case and makes the discovery
more effective.

CLH:

There has been a lot of discussion recently
about amounts of medical bills.
What
should be brought to the jury? Should the
billing amount be brought or should it be a
discounted amount that was actually paid?
How would you feel about a motion that is
brought to limit the amount that is presented
to the jury to what was actually paid as
opposed to what was charged?

JJM:

I think it is important that medical bills are
brought to the jury in their full amounts. I have
had some cases where attorneys do not bring
bills at all because the actual payment of the bills
is not at issue in the case. But it is important, I
believe, for a jury to see what treatments have
been done.

Continued from Page 8
bit earlier, or spending a little extra time, or
thinking through that wrinkle that you never
could quite understand. You feel much more
confident when you do that and you are a much
better advocate in the courtroom for your client.
CLH:

Is there any advice you have on effective
motions practice?

JJM:

You urge attorneys to think about whether the
motion is really needed. In driver’s training
class the standard advice about passing a car is
to think about whether you really need to pass.
It might be much safer not to, and I think that’s
the same thing with motions practice. Some
lawyers will bring motions that are not necessary
or bring them in a way that is not effective for
the client. This probably happens more in civil
cases than in criminal cases. It is especially true
in domestic relations cases. Discovery motions
are the ones most abused. Equally, there are
times when attorneys do not bring motions that
they should. Being very thoughtful before filing
a motion and being prepared for a motions
hearing are critical. Think about whether
it’s really necessary or not. If you decide it is
necessary then make sure you brief it as fully
as you need and be ready to advocate for it. If
there is a need to develop facts to support the
motion, attach thorough affidavits or request
sufficient time for the hearing to put on the
witnesses you need. Let opposing counsel know
what witnesses you intend to call in advance.

CLH:

Do you have an example of the most common
motion that you think should be brought, but
attorneys miss out on bringing?

JJM:

In criminal cases unprepared or inexperienced
attorneys do not bring motions to suppress early
enough in the case. Often defense attorneys
wait until just before trial to file suppression
motions and it can be too late. Similarly,
attorneys can wait until too late in a civil case
to bring a motion for summary judgment or
motion to dismiss. Bringing them sooner in
the case will often help focus the issues. Even
if you do not win your motion, you are focusing
issues and bringing those issues in front of the
judge. I think attorneys will spend a lot of time
and money on discovery, when simple affidavits
would serve just as well as lengthy depositions.
Lengthy depositions are often lost upon the
judge.

I have seen cases lost or juries award minimal
damages because the plaintiff’s attorney did not
explain to the jury enough about the medical
treatments that were done. Sometimes the
actual treatment and the actual experience of
the plaintiff are overlooked because the lawyers
are so caught up in what the experts are trying
to say. I think much of that goes over the heads
of the jury. The fact that someone actually
treated you, the medical records, and the actual
treatment details are important. Jurors can
relate to that much more readily than they can
to complicated explanations of injuries from
expert witnesses.
CLH:

That wraps up the questions I have for you.
This is your opportunity to share with the
defense bar and anyone else who reads our
publication. Is there anything else you would
like to get out there?

JJM:

I would like to urge attorneys who are wrapped
up in their individual practices and in their
Defense News | Summer 2016
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that we are not attracting the brightest and the
best any longer. Perhaps because New Mexico
judges are the lowest paid judges in the country,
we are recruiting and getting lawyers on the
bench from government jobs. I think attorneys
who have had a good deal of practice in the
private sector, whether it be civil or criminal,
should think about a career on the bench. Once
somebody gets on the bench, I think they will
find it a fulfilling profession. I hope the politics
of judicial salaries in New Mexico does not get in
the way of a quality and experienced bench.

Continued from Page 9
careers, to pause and consider whether they can
provide service to the community as a judge. I
think it is one of the best jobs they will ever have.
It may be that an attorney will not make as much
money as one might make in private practice,
but I think the opportunity to serve the public
and maintain our legal system is important.
There are good retirement benefits and state
health insurance benefits that come with a
career on the bench. In the fourteen years or
so that I have been practicing in northern New
Mexico, I have seen some high quality judges
in the past. Being Chief Judge I am now more
aware of what is happening around the districts
with respect to filling vacancies. I’m concerned

CLH:

Thank you so much for your time, I very much
appreciate it.

JJM:

Sure.
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To be recognized for annual contributions, contact nmdefense@nmdla.org
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SAVE THE DATE
Friday, October 14, 2016 • 11:30 am to 6 pm
Hotel Andaluz, Albuquerque

2016 NMDLA Annual Meeting,
Awards Luncheon, and CLE
Event Chair: Courtenay L. Keller,
NMDLA President-Elect

R E G I S T E R O N L I N E AT W W W. N M D L A . O R G

2016 NMDLA
Attorney of the Year Awards

Outstanding Civil Defense Lawyer
of the Year
Lee M. Rogers, Jr., Esq.
Atwood Malone Turner & Sabin, PA

ANNUAL MEETING
CLE PROGRAM
1.0 General,
1.0 Ethics/Professionalism
NM MCLE Credits

Guest Speaker:
Christopher W. Martin, Esq.
Martin, Disiere, Jefferson & Wisdom,
LLP, Houston, TX
Topic:
“Jury Selection in the 21st Century:
Millennials, Misfits and More”
Followed by a panel of distinguished
judges moderated by Cody M.
Rogers, Esq.

Young Lawyer of the Year
Corinne L. Holt, Esq.
Allen Shepherd Lewis & Syra, PA

Congratulations to this year’s winners!
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Bigger Is Not Always Better: My FirstHand Experience With Summary Jury
Trials
By Alicia M. Santos, Esq.
O’Brien & Padilla, PC

The Idea: Amidst the backlog and delay, excessive
litigation costs, and uncertainty in outcomes of traditional
civil litigation, New Mexico courts have looked to summary
jury trials as a possible solution. A summary jury trial
is supposed to be a streamlined method of getting a
relatively uncomplicated case to a jury trial fast and in a
cost-effective manner. Another advantage of the summary
jury trial is that the parties can set the parameters of the
award. For instance, the plaintiff may claim that the case
is worth $25,000 and the defense may claim the case is
worth $5,000. The parties can agree that the award be
somewhere in that range, based on the determination
of the fact-finder. This eliminates some risk between the
parties. The plaintiff avoids the risk of a defense verdict and
the defendant avoids the million-dollar verdict or a verdict
above the limit of available insurance. Another possible
advantage is the number of jurors. Generally, summary
jury trials are tried to a six person jury. The fewer the jurors,
the fewer people one has to convince. Convincing half the
number of jurors could prove beneficial for either side, but
may benefit the plaintiff more.

On July 12, 2012, there was a three-car accident on
eastbound Bridge Boulevard. The defendant was on the
way to the zoo with a friend when the accident occurred.
The defendant was using the GPS application on his phone
for directions to the zoo. Just prior to the impact, the
defendant momentarily looked down at his phone to see
where he needed to turn. When the defendant looked
up, he saw that the vehicle in front of him had come to a
stop. The defendant applied his breaks, but could not stop
before impacting the vehicle in front of him. The vehicle in
front of the defendant was then pushed into the plaintiff’s
vehicle.

The Reality: Currently, summary jury trials are
not mandatory in New
Mexico and there are
no formal rules or
procedures governing
the summary jury trial
process. Always willing
to be the proverbial
“Guinea Pig,” I recently
tried a personal injury
case as a summary jury
trial. The facts of the
case were generally
uncomplicated and are
as follows:

During the course of discovery, it was learned that
the plaintiff suffered
from
a
congenital
spinal condition that
may have caused his
reported symptoms. It
was also learned that
the plaintiff was in
another
automobile
accident shortly after
the subject accident. At
trial, the only issues in
dispute were whether
the plaintiff’s alleged
injuries were caused

12
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The plaintiff did not report injuries at the accident
scene and did not seek any medical treatment until twenty
days after the accident. When he did pursue medical care,
he first underwent chiropractic treatment for soft tissue
back injuries. After finishing an initial course of chiropractic
treatment, the plaintiff complained of radiating pain from
his low back into his leg, as well as numbness and tingling,
which he claimed was caused the by the subject accident.

Bigger is Not Always Better
Continued from Page 12
by the subject accident, whether the plaintiff’s medical
treatment was reasonable and necessary as a result of the
accident, and whether the defendant should be subject to
punitive damages for his cell phone use at the time of the
accident.
The plaintiff’s counsel and I stipulated to a single
day trial. We agreed to general time constraints for voir
dire, opening statements, the plaintiff’s case in chief, the
defendant’s case in chief, and closing arguments. In order
to try the case in this abbreviated fashion, the plaintiff’s
counsel and I stipulated to all exhibits beforehand. We
presented only three live witnesses: the plaintiff, the
defendant, and the plaintiff’s orthopedic expert. We also
presented two witnesses’ testimony by deposition, with
the agreed upon portions of the deposition transcripts
being read into evidence at trial. Finally, the parties
stipulated to “high/low” award limits, regardless of the jury
verdict. The “low” award limit was the defendant’s last offer
of settlement. The “high” award limit was the applicable
automobile liability policy limit. The award limits included
any award for punitive damages.
The summary jury trial ran smoothly for the most
part, with the exception of the scheduling. The expert’s
testimony in particular took longer than anticipated.
Although the plaintiff’s counsel and I did our best to
streamline our presentations, we were not able to meet our
goal of getting the case to the jury by the end of the day.
The next morning, we returned to give closing arguments
and instruct the jury. By noon we had a verdict. The verdict
came in below the defendant’s last offer of settlement. The
defendant’s insurance carrier ultimately paid the plaintiff
the amount of defendant’s last offer of settlement.
The Take Away: Summary jury trials are designed
primarily for factually and legally straightforward cases
involving lower-value damage awards, less discovery, and
shorter trial preparation times. In exchange for restrictions
on the scope and the length of time to complete discovery,
attorneys can focus on the key disputed issues and parties
need not expend more money than the maximum value of
the case. Because discovery is distilled down to the most
critical factual and legal disagreements, the trial requires
less time, fewer witnesses, and less documentary evidence.

Summary jury trials are not only designed to
conserve resources for the litigants, they are also designed
to conserve judicial resources. As such, the summary jury
trial format will generally require counsel to make many
stipulations, from the admission of evidence to award
limitations, which makes summary jury trials unsuitable for
highly adversarial parties or counsel. Litigation necessarily
involves some level of contention. However, summary jury
trials are not suited for cases where the parties foresee
extensive discovery disputes or where the parties are not
willing to make certain concessions in exchange for faster
and more cost-effective litigation.
Luckily, in my summary jury trial the opposing
counsel and I worked very well together. We were able
to come to many mutually beneficial stipulations prior
to trial. The professional and courteous demeanor of the
plaintiff’s counsel throughout the ill-defined summary
jury trial process made it a very enjoyable and educational
experience.
Summary jury trials also provide a solution to
the vanishing trial phenomena. Statistics show that civil
litigation attorneys try fewer and fewer cases every year.
This is in part because of the uncertainty that comes when
a case is put in the hands of a jury. The ability to control the
parameters of a judgment eases that fear of the unknown
and will likely encourage litigants to take cases with
discrete, but legitimately disputed, issues to trial. Finally,
summary jury trials can serve the defense bar by allowing
defense attorneys’ institutional clients, such as insurers and
corporations, to “test the market” by trying cases to local
juries for the specific purpose of establishing the range of
reasonable settlements in similar cases, without the risk of
a runaway jury verdict.
I experienced first-hand the summary jury
trial’s ability to address the problems of excessively high
litigation costs and long delays in scheduling trials. Based
on my experience, I believe that summary jury trials have
great potential to benefit civil litigation in New Mexico.

While one expert testified live at my trial, summary
jury trials are more suited for cases where live expert
testimony is not required to explain the nuances of the
evidence to the jury. Not every summary jury trial has to
be completed in a single day, but keep in mind that they
are designed to be abbreviated versions of a jury trial.
Adequate time management in trial is key to a successful
summary jury trial.
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LITIGATION
SUPPORT SERVICES
For New Mexico
insurance expertise,
count on the
company with
half a century
of service.

Make Integrion your local source for insurance adjusters and nurse case managers. Our staff have
years of experience in all lines of property and casualty insurance, so you can count on us for:
• Attendance at mediations and arbitrations
• Expert witness testimony

• Investigations and damage assessments
• Asset appraisals
• Chart reviews by nurse case managers

We know New Mexico insurance.

For more information, call Debbie Luera at 505-291-4986
or via email at debbiel@integriongroup.com
• An NMDLA Premier Sponsor
• Serving New Mexico and the Southwest
PO Box 27815 • Albuquerque, NM 87125 • P 505-293-6600 • F 505-293-6400
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Channeling Your Inner Napoleon Applying The Principles Of War To Your
Litigation Campaigns
By Edward Perdue
Dickinson Wright PLLC

In the late 1980s, in the course of embracing a
philosophy known as Maneuver Warfare, the United States
Marine Corps formalized a policy of educating its junior
officers not only with respect to leadership and small unit
tactics, but also in what can be loosely termed “the art
of war.” No longer would such lofty ground be reserved
to War College curriculums designed for senior officers.
Consequently, irrespective of their future operational
specialties, all lieutenants attending the Marine Corp’s
Basic School in Quantico, VA (including the author) were
exposed to a course of study that included an extensive
reading list and a curriculum involving certain largely
universal strategic maxims known as “the principles of war.”
Most people associate the principles of war with the French
general and emperor Napoleon, and make the further
assumption that he was the father of such principles.
In actuality, Napoleon was the father of only one
tactical innovation (the divisional square). His greatness
stemmed not from the
development of any
strategic concepts, but
from his unique ability to
compile, understand and
apply in the course of his
campaigns the principles
he
learned
from
exhaustive study of such
masters as Julius Caesar,
Hannibal and Alexander.
He had an unequaled
ability to apply those
strategic tools to the
particular enemy, terrain
and
disposition
of
forces he was facing to

conceive and execute a winning strategy. Napoleon fought
over sixty major battles in his career, and only near the end
of his reign when his physical, spiritual and mental powers
began to wane would he experience major defeats. He was
ultimately deposed (for a second time) after being eclipsed
at Waterloo by Great Britain’s Duke of Wellington. There
Wellington, at the height of his powers, had to some extent
deciphered Napoleon’s tendencies and developed his own
tactical innovation (the use of reverse slopes to reduce
the impact of artillery bombardment) which contributed
greatly to his success at Waterloo.
The principles of war Napoleon so expertly
employed in battle are in many cases applicable to civil
actions and business. What follows below is a listing of
each principle of war as adopted by the United States
military (as other nations collate and categorize them
differently), a brief synopsis of its military meaning, and
some suggestions on how that strategic concept may apply
to civil litigation. These
principles are taught
to Marines using the
acronym MOOSE MUSS:
Mass, Objective, Offensive,
Surprise, Economy of
Force, Maneuver, Unity of
Command, Security and
Simplicity.
Mass
involves
the concentration of
a decisive amount of
combat power at a critical
time and location. In the
age of the Napoleonic
wars,
that
typically
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Continued from Page 15
involved the massing of actual troops, cavalry and artillery
at the critical juncture. Today this concept is spoken of
in terms of massing effects (and not troops), given the
lethality of modern weapon systems and the need for
dispersement to minimize the danger to massed troops.
Either way, the concept involves bringing as much decisive
force to bear as possible, in the right spot and at the key
moment. In litigation matters, very often the trial date or
start of arbitration is the critical point in time. Examples
of how counsel can mass his assets for employment at
that juncture include a) ensuring that one has engaged
and prepared all necessary experts; b) staffing the case
with sufficient attorneys and paralegals; c) arranging for
specialists needed to prepare or present animations or
demonstrative aids; and d) coordinating the efforts of all
these players to ensure their work product or assistance is
ready and available at that critical moment. Mass can also
be achieved by being fully and completely prepared for all
phases of trial on the first day.
Objective is the need to direct
all
of
one’s
operations toward a well-defined and dispositive goal. The
military no longer thinks in linear terms of strictly gaining
geographical objectives, but rather of destroying an
enemy’s ability and will to fight. Napoleon fully understood
that destruction of the enemy force was always his main
purpose, while his Austrian and Prussian opponents were
in many cases blinded by the perceived need to hold
and defend strategically meaningless fortresses or other
ground. In similar fashion, it behooves litigation counsel
to avoid linear focus on merely obtaining a judgment or
no cause verdict. The ultimate objective may be more
akin to obtaining a certain amount of money (by whatever
means), or of resolving the defense of a matter in a way
that lowers the transaction costs to the client well below
that of obtaining a summary judgment or no cause verdict.
Irrespective of what that goal is, lead counsel must ensure
that his efforts (and those of his team) are strictly focused
on meeting the objective and not on tangential or ethereal
benefits that prove to be a distraction of effort and
manpower. During the early stages of a case it may also
be helpful to confer with the client to form a consensus
on what the objective is, and to then plan backwards from
the trial date by identifying the tasks and intermediate
objectives that need to be accomplished along the way
and when those need to be done.
Offensive is arguably the most important of the
principles discussed here. It can be summarized as the
process of seizing and maintaining the initiative in a way
that disrupts the enemy’s ability to engage in effective
operations. For example, often through the speed of his
advances and the unusually quick tempo of his operations,
Napoleon was able to surprise and confuse his enemy,
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and thereby gain and maintain the initiative. By gaining
the initiative he was able to impose his will on the enemy,
and correspondingly deny the enemy the time and clarity
needed to effectively execute operations which could
interfere with the achievement of his objective. Having
identified and communicated the objective for the civil
action, and drafted a plan or work list to achieve that end,
how can counsel seize and maintain the initiative? One
method is to begin dropping proverbial bombs (provided
there is a need for them and they are not advanced for
some improper purpose). The determined, methodical and
timely execution of the tasks on the work list will serve this
purpose. If serving a pleading in state court, perhaps one
attaches requests to admit, interrogatories and discovery
requests to the service package. If required to wait until
the meet and confer as required by the federal rules of
civil procedure, those papers can go out immediately
after the meet and confer is concluded. Depositions are
requested to immediately follow the deadlines for the
discovery responses. Third party witnesses are contacted,
interviewed and favorable affidavits are obtained. Motions
in limine are prepared well in advance. In all, the whirlwind
of your execution makes it difficult for opposing counsel
to effectively formulate his own plans and meet his own
objectives. If executed correctly, an up tempo offensive
breeds rewards disproportionate to its substantive merits.
A related concept is getting “inside” your
opponent’s “OODA Loop.” The OODA loop is the moniker
for a conceptual decision making sequence consisting of
the following steps: Observe, Orient, Decide, and Act. The
OODA Loop concept was developed by Air Force Colonel
and strategist John Boyd to help war fighters understand
the ways their decision making process can help them
win and survive in combat situations. Originally designed
to explain the thought process of a single actor, such as
a fighter pilot engaged in a dog fight, the OODA concept
has been expanded to tactical and strategic level military
decision making, and is now applied to the civilian world’s
commercial operations and learning processes. The OODA
is actually a recurring decision making cycle, or a series of
loops, that is generated with each new changing factor or
development.
“Getting inside” your opponent’s loop means
that you are processing and reacting to information at
a pace faster than he will ultimately be able to respond
to. Stated another way, if you maintain a rapid decision
making tempo (which is faster than your opponent’s), you
will ultimately defeat your opponent’s ability to effectively
react to your actions. The inherent chaos and confusion
of a situation is effectively embraced and funneled toward
the opponent while you continue to take actions which are
designed to achieve your objective. Applying this concept
to litigation, one can see how an offensive mind set and
aggressive tempo are critical elements to keep in mind
when designing and prosecuting the campaign.

Channeling Your Inner Napoleon
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Surprise, which in military terms goes hand in hand
with deception, is a force multiplying concept. Achieving
surprise, either with respect to tempo, direction or location
of main effort, timing, or the size of force, can result in
success which is disproportionate to the amount of effort
expended. Napoleon’s troops, for example, though weary
from long and repeated forced marches, marveled at his
ability to win battles with their feet instead of by force
of arms. Confounding his enemies on many occasions by
seemingly appearing out of nowhere well in their rear or
astride their lines of communications, Napoleon won as
many battles through unexpected maneuver, deception
and surprise as he did through application of fire power.
In the litigation context, counsel should make every effort
to keep his opponent off balance. Consider how you can
best surprise opposing counsel with the focus of your
proofs or argument. It is often said that by the time of trial,
it is clear to both sides exactly what the opposing line of
attack will be. If true with respect to your presentation, that
is a disservice to your client. This is not advocating “trial
by surprise,” but rather the maintenance of confidentiality
about the focus of one’s main effort at trial. As an example,
surprise can be achieved by allowing opposing counsel to
believe your focus it will be subject A when in fact it will be
subject B. One can ethnically and appropriately disclose all
facts and exhibits to opposing counsel without revealing
one’s strategy. Powerful demonstrative exhibits may also
be useful to achieve surprise though one must satisfy any
disclosure obligations and err on the side of disclosure to
ensure such visual aids are not excluded.
Economy of Force is the counterbalance to the
principle of Mass. If one is to concentrate critical resources

at a decisive place and time, there must be a corresponding
drawing of assets from other, non-critical areas. Combat
power should not be wasted on secondary or nonessential efforts. Napoleon once allowed a junior staff
officer to suggest the allocation of forces at the outset of a
campaign. The staff officer aligned the troops in carefully
equal measures at equal distances along the boundary of
the frontier. Commenting on the disposition, Napoleon
stated: “Very pretty, but what do you expect them to do?
Collect customs duties?” As crunch time approaches in
a case, should lead be engaged in typing up voluminous
deposition designation submissions or other ministerial
tasks? Applying Economy of Force would dictate that
such tasks be assigned to legal assistants or paralegals.
To the extent lead counsel has the support of second or
third chair attorneys, she may be able to delegate the
laborious review of voluminous deposition transcripts
used in the preparation of cross examination outlines.
Lead counsel could instead be focused on the coordination
and marshalling of all his litigation support assets, and of
crafting and fine tuning the delivery of his central message
at trial through his direct examinations and opening and
closing statements.
Maneuver in its most basic form refers to the
movement of forces in relation to the position of the
enemy. Effective tactics often involve the employment of
“fire and maneuver.” With fire and maneuver enemy forces
are fixed (prevented from moving) and mentally occupied
by fire (such as artillery or machine gun fire), while one’s
own forces approach the enemy from an unexpected
direction to deliver the decisive blow in close quarters.
One of Napoleon’s two favorite strategies was known as
the manoeuvre sur les derrieres, and that involved the above
mentioned method of positioning his main force behind
the enemy or across his lines of communication.
The other successful strategy employed by
Napoleon time and again was the “central position.” That
strategy was designed to allow French forces to be moved
along interior lines so that they were able to concentrate
superior forces at the critical place and time to defeat a
divided enemy, even though they were outnumbered
overall in the theater of operations. Napoleon’s First
Italian campaign (1796-97) and the opening phases of
the Waterloo Campaign (Ligny and Quatre Bras) are good
examples of his employment of this line of thinking. One
can easily see how the central position philosophy could
be used to focus on and sequentially dispose of two or
more opponents in the same civil action.
As mentioned in the opening above, the concept of
Maneuver has more globally come to represent an arguably
“new” way of thinking about the prosecution of strategic
campaigns. However, because (as Napoleon shows us) it is
factually incorrect to suggest that the concept of maneuver
is in any sense “new,” it is more accurate to describe the
philosophy of maneuver as one which is the antithesis to
Defense News | Summer 2016
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the “old” tired, bloody and largely ineffective practice of
making frontal assaults. It is in that sense that litigators
can embrace this somewhat nebulous concept. Do what
is unexpected and do not make your approach where
your opponent expects you to. Use permissible surprise
and deception to make your points in an unexpected
manner, with new or unrevealed technology or in some
other method that your opponent is not expecting. The
possibilities for application of this principle are limited
only by one’s imagination.
In a military sense Unity of Command addresses the
need for an effective campaign to be led by one individual
with the authority to direct all aspects of the operation.
Unity of Command is the antithesis of rule by committee.
It has proven true over the ages that forces which are led
by one person who can exercise a singular and cohesive
concept will fare better than campaigns which are subject
to divided command. The advantage of a unified command
is that it allows the commander to direct operations
toward a singular purpose without the demoralizing and
potentially disastrous effect of having conflicting directives
issued to the command. It is no less important for a legal
campaign to be directed toward a well defined goal by a
single designated leader. Exercising unity of command,
lead counsel can ensure that what is contained in the trial
brief is consistent with what is in the proofs. She may
synchronize the arguments to be made on opening with
the arguments and demands being made in the closing.
The proofs and damages sought must be consistent with
the expert conclusions. The motions in limine must be
advanced to shape and focus the presentation of evidence
at trial in a way that maximizes the chances of achieving the
overall objective. All of these pieces must be coordinated
to support the message and theme being communicated
to the fact finder. The best way to present these elements
harmoniously is to have
one person clearly in
charge.
The
principle
of Simplicity applies in
warfare in much the
same way it applies in
other contexts. One
must understand that
no plan survives first
contact with the enemy
in its entirety. Effective
commanders anticipate
that in the heat of battle
there will be a certain
level confusion and
misunderstanding
–
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commonly referred to as the “fog of war.” Accordingly, one’s
orders must be simple and precise. Once the plan of attack
is revealed and committed to, it should be aggressively
pursued without distraction. With regard to planning, one
need not take a frontal approach in order to keep things
relatively simple. For example, one can employ a simple
plan of fire and maneuver with two elements, a base of
fire and a maneuver element, without overly complicating
matters with intricate movements or delicate timing.
Napoleon’s opponents in his early campaigns, particularly
the Austrians, Russians and Prussians, were repeatedly
guilty of foolishly attempting to execute extremely
complicated plans with many moving parts in the face of a
comparably singular mind and purpose.
Similarly, on a case, tangential and secondary
points and arguments should be avoided. There is only so
much that a fact finder can be expected to grasp in the
heat of the trial, and counsel should focus on how to bring
all his assets to bear to hammer home those key facts and
arguments. To the extent you are working with second or
third chairs, or are managing a staff while on trial, attempt
to make your instructions and assignments clear and
understandable. Communicate the intent underlying your
instructions to allow for improvisation and independent
thinking by subordinates as necessary. Finally, do your
best to anticipate the unexpected by, for example,
allocating resources and time to respond to motions in
limine and by generally being completely prepared for
trial in advance of the trial date. When you are engaged in
the relatively simple act of executing a prepared and wellrehearsed plan, trial is less stressful and you will be in a
much better position to react to the inevitable surprises
and unanticipated challenges which will arise during trial.
Lastly, the principle of security is a counterpart
to the principle of surprise. It involves taking measures to
deny the enemy knowledge and information about your
own forces. Napoleon regularly concealed the disposition
and line of march of
his forces through the
employment
of
an
extensive cavalry screen.
From the outset of a
civil action lead counsel
can set the tone for
establishing the security
of one’s own strategies.
Consider enforcing a
policy of allowing only
one point of contact
for
communications
and negotiations with
opposing
counsel.
Communicate
the
need for your team
to keep your plan,
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strategy, anticipated motions, and even the nature of your
demonstrative exhibits confidential within the bounds
of ethics and local rules/practice. There is little purpose
served in revealing such matters prematurely to opposing
counsel, even if asked. The time for unveiling one’s massed
attack is at the point in time when your opponent can no
longer effectively respond - not so early that he can shore
up his proofs, demonstrative evidence or witness line up.
In sum, the principles outlined here are tools
which can be fitted to the circumstances and challenges of
each individual case. They may not all be brought to bear in
one civil action, and their application must be tailored to fit
the nature of the case. In addition, application of strategic
thinking does not suggest the need for discourtesy or
unpleasantness. Rather, one can employ the principles
of war while exercising the utmost courtesy to opposing
counsel and the closest adherence to the rules of procedure
and professional conduct. Take the time upon receiving
a new litigation file to identify your client’s objective.
Formulate a plan which puts the pieces together that will
achieve that goal. Execute the plan with vigor. Be bold

and aggressive, and keep your trial strategy confidential.
Try to anticipate your opponent’s moves and keep him off
balance. Whatever you do, do it with elan and be decisive
- seize your day in court.

Edward Perdue is a member at Dickinson Wright PLLC’s Grand
Rapids, Michigan office. He served as an artillery officer in
the United States Marine Corps including service as a forward
observer and forward air controller with the 2nd Battalion, 8th
Marine Regiment during the Persian Gulf War. Ed practices in
the areas of complex commercial litigation, creditors’ rights,
real estate litigation, product liability and insurance defense.
Dickinson Wright has five offices throughout Michigan
as well as offices in Washington D.C., Nashville, Phoenix,
Toronto, Las Vegas, Lexington KY, Ft. Lauderdale FL, Austin
TX, and Columbus, OH. Ed can be reached at eperdue@
dickinsonwright.com 616-336-1038.

NEW ME X I C O D E F E NS E L AW Y E R S AS S OC IAT ION

2016 Continuing Legal
Education Schedule
Annual Meeting Luncheon, Awards and CLE
October 14 l Hotel Andaluz, Albuquerque
2016 Annual Civil Rights Seminar
December 2 l Albuquerque Jewish Community Center
1/2 Day Basic Skills Academy - 1/2 Day Ethics/Professionalism Seminar
December 16 l Albuquerque Jewish Community Center

Watch for announcements of additional CLE seminars at www.nmdla.org
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NMDLA Civil Case Summaries
March - August 2015

By John S. Stiff, Esq., Ann L. Keith, Esq., and Arturo R. Garcia, Esq.
Stiff, Keith & Garcia, LLC

Medical Malpractice/Personal Jurisdiction
NM Bar Bulletin – January 20, 2016
Vol. 55, No. 3
Gallegos v. Frezza
2015-NMCA-101, 357 P.3d 408
No. 32,605 & 32,606 (Filed March 19, 2015)
The appeal examined whether a defendant Eldo
Frezza, M.D., a Texas physician, had sufficient contacts with
the State of New Mexico to permit New Mexico courts to
assert either general or specific personal jurisdiction over
him in a medical malpractice case. The plaintiffs sued Dr.
Frezza after complications arising from bariatric surgeries
performed by the physician in Texas at the Texas Tech
University Health Sciences Center where Dr. Frezza was
employed. Dr. Frezza moved for dismissal based on lack of
personal jurisdiction and failure to state a claim. The district
court granted the motion based on lack of jurisdiction, and
the plaintiffs appealed.
The plaintiffs argued that New Mexico has both
general and specific jurisdiction over Dr. Frezza.
The

plaintiffs argued that general jurisdiction was established
by Dr. Frezza’s “continuous and systematic” contacts with
New Mexico through the website he used to reach New
Mexico residents, his New Mexico medical license, his
ownership of property in New Mexico, his book which was
made available in New Mexico, and his relationship with
Presbyterian Health Plan (Presbyterian), and his book which
was made available in New Mexico. The Court of Appeals
concluded that the website was not sufficient to establish
personal jurisdiction since it was not specifically targeting
New Mexico patients. The Court of Appeals also concluded
that Dr. Frezza’s New Mexico medical license was not, by
itself, sufficient enough to subject him to a New Mexico
court. Although Dr. Frezza owned property in New Mexico,
the Court of Appeals determined the property ownership
was insufficient to demonstrate he continuously and
systematically had contact with New Mexico. Further, the
distribution of Dr. Frezza’s book did not rise to the level of
contact required under the Due Process Clause for general
jurisdiction.
With regard to Dr. Frezza’s arrangement with
Presbyterian, the plaintiffs argued that both general and
specific jurisdiction were proper. The Court of Appeals
determined that the parameters of the relationship
between Dr. Frezza and Presbyterian were unclear and
could not be assessed based on the record to determine
whether such contact was sufficient for general jurisdiction
and remanded to address that issue.
The Court of Appeals also addressed the plaintiffs’
argument that New Mexico has specific personal
jurisdiction over Dr. Frezza because their claims arose from
surgeries performed pursuant to Dr. Frezza’s relationship
with Presbyterian despite that the medical malpractice
claims arose from medical care provided in Texas. The
Court of Appeals discussed New Mexico’s more expansive
construction of the requirement that the claims must “arise
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from” Dr. Frezza’s contact with New Mexico and noted that
the district court applied an overly narrow construction of
the requirement. Noting that questions remained about the
alleged relationship between Dr. Frezza and Presbyterian,
the Court of Appeals remanded to address questions about
the alleged relationship to determine whether Dr. Frezza’s
relationship with Presbyterian establishes a sufficient
contact with New Mexico.
Workers’ Compensation/Wrongful Death
NM Bar Bulletin — December 23, 2015
Vol. 54, No. 51
Armenta v. A.S. Horner, Inc.
2015-NMCA-092, 356 P.3d 17,
cert. granted August 26, 2015, No. 35,398
No. 33,813 (Filed June 10, 2015)
Manuel Armenta and his co-workers were sent by
A.S. Horner, Inc., to Springer, New Mexico, to do road
maintenance on Interstate 25. Because Mr. Armenta was
previously convicted of DWI, A.S. Horner’s safety director
placed Mr. Armenta on the “do not drive” list. Nevertheless,
Mr. Armenta drove a company vehicle with his supervisor’s
knowledge during the trip.
Following a barbeque with employees at their motel,
Mr. Armenta’s supervisor told the employees to “drink
moderately and not leave” the motel. The supervisor then
left to go to his room for the night. In spite of his supervisor’s
warning, Mr. Armenta and a co-employee left their motel
in the company vehicle and drove toward Raton. During
this trip, they were involved in a motor vehicle accident on
Interstate 25. Mr. Armenta was killed and later found to
have a blood alcohol concentration (BAC) of 0.23.
Mr. Armenta’s wife, on behalf of the Estate, filed suit
against A.S. Horner, Inc., for negligent entrustment. A.S.
Horner, Inc., filed a motion for summary judgment arguing
the Estate’s claims were barred by the exclusivity provisions
of the Workers’ Compensation Act, or in the alternative, did
not meet the evidentiary standard of gross negligence
and reckless disregard required for negligent entrustment
under Sanchez v. San Juan Concrete Co., 1997-NMCA-068,
123 N.M. 537, 943 P.2d 571. The District Court granted A.S.
Horner, Inc.’s motion, although it was not clear from the
order upon which ground (i.e., Workers’ Compensation Act
exclusivity or failure to meet the negligent entrustment
standards) the order was granted. Accordingly, upon the
Estate appealing, the Court of Appeals considered both
issues.
In reversing the District Court’s decision, the Court of
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Appeals first discussed the “going-and-coming rule” (the Act
precludes compensation for injuries suffered while going
to work or returning home) and the “traveling-employee
exception” (an employee’s work entailing traveling away
from the employer’s premises is under continuous workers’
compensation coverage from the time he leaves home
until he returns home). The Court then analyzed the
factors under Chavez v. ABF Freight Sys., Inc., 2001-NMCA039, 130 N.M. 524, 27 P.3d 1011, to determine whether
a traveling employee’s activity falls within the reach of
the Act, including (1) whether the employee’s activity
was reasonable and foreseeable, (2) whether the injury
occurred during a distinct departure from employment for
a personal errand, (3) whether the activity was conducted
in an unreasonable or unforeseeable manner; and (4)
whether the activity giving rise to the injury conferred
some benefit to the employer.
The Court of Appeals concluded Mr. Armenta was not
within the scope of his employment when the accident
occurred. He was traveling to Raton, and A.S. Horner, Inc.,
had no business interest in Raton. He had also been drinking,
was intoxicated when driving, and had a BAC of 0.23. The
Court also mentioned that no benefit was conferred on A.S.
Horner, Inc., by Mr. Armenta’s drinking excessively. As such,
to the extent that the District Court had granted summary
judgment on the grounds of Workers’ Compensation Act
exclusivity, the Court of Appeals reversed the order.
The Court of Appeals then addressed the issue of
negligent entrustment and held that a genuine issue
of material fact existed as to whether A.S. Horner, Inc.,
entrusted its vehicle to Mr. Armenta. Permission is an
integral part of an entrustment claim, and a genuine fact
existed whether A.S. Horner, Inc., gave implied permission
to Mr. Armenta to drive its vehicle. Accordingly, the Court
of Appeals reversed the District Court, to the extent the
grant of summary judgment had been on the grounds of
negligent entrustment standards.
Workers’ Compensation/Medical Marijuana
NM Bar Bulletin — December 23, 2015
Vol. 54, No. 51
Lewis v. Amer. Gen. Media
2015-NMCA-090, 355 P.3d 850
No. 33,236 (Filed June 16, 2015)
The issue presented to the Court of Appeals was
whether use of medical marijuana constitutes reasonable
and necessary medical care which requires reimbursement.
Sandra Lewis was injured during her employment with
American General Media and treated with several pain
medications. American General Media requested an
Independent Medical Examination to determine the
scope of reasonable and necessary treatment, specifically
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including Ms. Lewis’ use of medical marijuana and whether
it was the most effective medication for her conditions.
The Workers’ Compensation Judge (WCJ) appointed
a psychologist who determined that Ms. Lewis’ use of
medical marijuana was reasonable. Ms. Lewis’ authorized
health care providers also certified Ms. Lewis’ use of medical
marijuana for enrollment in the Medical Cannabis Program
under the Compassionate Use Act. The WCJ concluded that
Ms. Lewis’ use of medical marijuana constituted reasonable
and necessary medical care and required American General
Media to reimburse Ms. Lewis for the treatment.
In affirming the WCJ’s decision, the Court of Appeals
explained that under NMSA 1978, Section 52-1-51, the WCJ
need only determine, based on evidence from one or more
authorized health care providers, that a worker’s medical
marijuana treatment for a work injury is reasonable and
necessary in order for the treatment to be compensable
under the Workers’ Compensation Act. The Court also
determined that, where the worker was already enrolled
in the Medical Cannabis Program, it was not the WCJ’s role
to second-guess that determination. The Court went on
to state that although federal law prohibits prescribing
marijuana for medical use, the Compassionate Use Act
specifically contemplates the use of medical marijuana
in New Mexico as a form of medical treatment for certain
conditions.
Finally, the Court of Appeals addressed American
General Media’s argument that the WCJ’s order requiring
it to reimburse Ms. Lewis for medical marijuana raised a
conflict between federal and state law and that, with such
conflict, the federal law preempts state law, rendering
the WCJ’s order without effect. The Court rejected this
argument and instead found that American General Media
had failed to provide evidence that the WCJ’s order would
have required it to violate federal law or public policy.
The WCJ’s order required American General Media only to
reimburse Ms. Lewis upon her submission of timely receipts
for medical marijuana “purchased consistent with law.”
Workers’ Compensation/Constitutional Law
NM Bar Bulletin — December 30, 2015
Vol. 54, No. 52
Rodriguez v. Brand West Diary
2015-NMCA-097, 356 P.3d. 546
No. 35,426, 35,438 (Filed June 22, 2015)
The issue in Rodriguez was whether an exclusion under
the Workers’ Compensation Act, denying benefits for
farm and ranch laborers, violates equal protection under
the New Mexico Constitution. Noe Rodriguez and Maria

Aguirre were injured while working as farm and ranch
laborers. Both sought workers’ compensation benefits,
but the Workers’ Compensation Judge denied the claims
under NMSA 1978, Section 52-1-6(A), which states that the
provisions of the Workers’ Compensation Act do not apply
to employers of farm and ranch laborers. Workers appealed
to the District Court, which determined that the exclusion
was unconstitutional. Employers appealed.
In upholding the District Court decision, the Court of
Appeals noted that equal protection guarantees similarly
situated individuals will be treated equally absent sufficient
reason to justify disparate treatment. The Court then looked
into the purpose of the Workers’ Compensation Act, which
was to provide “quick and efficient delivery of indemnity
and medical benefits to injured and disabled workers at a
reasonable cost to the employers who are subject to [its]
provisions.” The Court was also required to determine
whether the Act balanced the interests of the workers and
employers without showing favoritism to either.
In holding the exclusion was unconstitutional, the
Court of Appeals stated that excluding farm and ranch
workers compensation coverage denies the benefits that
the Act was intended to provide. They also stated that
farm and ranch laborers were similarly situated to workers
in other fields who received benefits. Moreover, the Court
determined that the exclusion was unconstitutional under
the rational basis review, specifically finding that there
was no substantial relationship between the exclusion
and the purported government interests of increased
workers’ compensation efficiency and lower costs for the
agricultural industry. The Court also found that excluding
farm and ranch laborers violates the purpose of the Act.
Finally, the Court stated that its holding applies to workers
whose claims were made after March 30, 2012.
Editors’ Note: The New Mexico Supreme Court
subsequently granted certiorari and issued its decision in
this matter on June 30, 2016. See Rodriguez v. Brand West
Dairy, NO. S–1–SC–35426. The Supreme Court similarly
applied a rational basis review and held that the farm and
ranch laborer exclusion was not rationally related to a
legitimate government purpose, and thus was a violation
of the Equal Protection Clause. The Supreme Court further
held that its ruling would be prospectively applied to any
injury that manifested after the date of its mandate issued
to the litigants in the case.
Workers’ Compensation/Administrative Law
NM Bar Bulletin — January 23, 2016
Vol. 55, No. 4
Romero v. Laidlaw Transit Serv.,
2015-NMCA-107, 357 P.3d 463,
cert. granted Sept. 25, 2015, No. 35,499
No. 33,032 (Filed July 31, 2015)
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Henry Romero was employed with Laidlaw Transit
Services as a patient transporter and driver. He was injured
in two accidents within the scope of his employment. In
August 2012, a settlement was reached between the
parties, and Mr. Romero agreed to accept a lump sum
payment in lieu of additional workers’ compensation
benefits, and the defendant insurer agreed to continue to
pay Mr. Romero PPD benefits until the order approving the
settlement was filed. The insurer for Laidlaw failed to pay
PPD benefits between the time the Workers’ Compensation
Judge (WCJ) approved the settlement and when the order
was entered. The WCJ ordered payment of PPD benefits
plus post-judgment interest. In addition, the WCJ ordered
Laidlaw’s insurer to pay a benefit penalty, and awarded
attorney fees to be paid to be shared between Mr. Romero
and the insurer for Laidlaw.
Mr. Romero appealed the WCJ’s decision arguing that
the Workers’ Compensation Act provided an inadequate
remedy for unfair claim-processing practices and bad
faith claims under NMSA 1978, § 52-1-28.1. Mr. Romero
also challenged the WCJ’s decision regarding division of
attorney fees. In affirming the WCJ’s decision, the Court of
Appeals referred to Cruz v. Liberty Mut. Ins. Co., 1995-NMSC006, 119 N.M. 301, 889 P.2d 1223, where the Supreme
Court held that NMSA 1978, § 52-1-28.1 provides exclusive
remedies to workers for bad faith under the Workers’
Compensation Act and abrogated a worker’s right to bring
a bad faith suit in district court. Although Mr. Romero
urged the Court of Appeals to overrule Cruz, the Court
denied his request. The Court of Appeals determined that
the New Mexico Supreme Court’s decision was binding and
would be not overruled.
With regard to Mr. Romero’s argument that the WCJ
abused his discretion in assessing fifty percent of the
awarded attorney fees to him, the Court of Appeals decided
that pursuant to NMSA 1978, §52-1-54(I), (J) (2003, amended
2013) the WCJ’s allocation of Mr. Romero’s attorney fees
was statutorily required. The Court of Appeals rejected Mr.
Romero’s reliance on 11.4.4.13(B), (D)(1) NMAC (6/13/2003,
amended 12/31/2012 and 10/1/2014), which provide that
a WCJ may assess reasonable attorney fees to a party upon
a finding of bad faith or unfair claim processing, because
the agency regulations conflicted with Section 52-1-54(J).
The Court of Appeals noted that Sections 52-1-54(I)
and (J) were amended effective June 14, 2013. The current
version of the statute provides that a “party found to have
acted in bad faith shall pay [100] percent of the additional
fees awarded for representation of the prevailing party in
a bad faith action.” Section 52-1-54(I). However, because
Mr. Romero’s claim with regard to the benefit penalty
and attorney fees was pending at the time the statute
was amended, Article IV, Section 34 of the New Mexico
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Constitution precluded the application of the current
version of the statute to this case.
Employment Law/Wrongful Termination
NM Bar Bulletin — January 23, 2016
Vol. 55, No. 4
Herald v. Bd. of Regents of the Univ. of New Mexico
2015-NMCA-104, 357 P.3d 438
No. 33,187 (Filed July 21, 2015)
Cynthia Herald, M.D. was discharged from the University
of New Mexico School of Medicine’s residency program
on “administrative conduct” grounds months after she
reported to various residency administrators that she had
allegedly been raped by a fellow resident. Following her
termination, she filed suit against the defendant Board of
Regents of the University of New Mexico alleging that her
termination was driven by discrimination and retaliation in
violation of the New Mexico Human Rights Act (HRA) and
the Whistleblower Protection Act (WPA). She also stated
claims under the New Mexico Tort Claims Act (TCA) and for
breach of contract. The plaintiff’s theory of the claims was
that the defendant’s alleged discriminatory and retaliatory
actions toward her, including her termination, stemmed
from and were related to her allegation that she had been
raped by a fellow participant in the residency program.
The district court granted the defendant Board of
Regent’s motion to dismiss the plaintiff’s WPA and TCA
claims, and the district court granted summary judgment
in favor of the defendant as to plaintiff’s breach of contract
claim. The district court construed the plaintiff’s complaint
as stating three claims under the HRA, namely, disparate
treatment, sex discrimination, and retaliation. The district
court granted summary judgment on the disparate
treatment claim, and the claims of sex discrimination and
retaliation pursuant to the HRA were tried before a jury,
which ultimately found in favor of the defendant on both
claims.
On appeal, the plaintiff challenged the dismissal of the
WPA and TCA claims and the district court’s order granting
summary judgment on the breach of contract claim. The
plaintiff also argued that the district court erred in its jury
instructions on the HRA claim. In its cross appeal, the
Board claimed that the district court erred in denying its
requested costs and attorney fees.
The Court of Appeals reversed the district court’s
dismissal of the plaintiff’s WPA claims on statutory
construction grounds and affirmed on the remainder of the
plaintiff’s arguments. With regard to the defendant’s cross
appeal, the Court of Appeals reversed the district court’s
denial of costs associated with the defendant’s electronic
filing fees and affirmed on the defendant’s remaining
issues.
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In reversing the district court’s dismissal of the WPA
claims, the Court of Appeals determined that the plaintiff
was entitled to assert claims under the HRA and the WPA.
In so doing, it relied upon statutory construction. The
Court of Appeals stated that statutory interpretation is
driven primarily in the language in a statute, and the
language of remedial statutes, including the HRA and
WPA, must be liberally construed. The WPA expressly
provides that its remedies shall be in addition to any other
remedies provided for in any other law. See NMSA 1978, §
10-16C-4(A), (C). The Court of Appeals also noted that the
HRA was silent on exclusivity and therefore the legislature
did not intend the HRA’s remedies to be exclusive. The
Court of Appeals concluded that the HRA and the WPA
may be read harmoniously notwithstanding the different
statutes of limitations and the different remedies available
to a claimant. Thus, there was no conflict between the
remedies under the HRA and the WPA. Although the
jury determined that there was no retaliation under the
HRA, that finding did not preclude a determination that
the defendant retaliated against the plaintiff under the
WPA, and therefore the plaintiff was able to bring both
claims and seek damages under each statute. The Court
of Appeals noted that to the extent that a plaintiff is
successful under both theories and to the extent that the
remedies overlap, it is incumbent on the district court to
prevent impermissible double recovery.
The Court of Appeals affirmed the district court’s
summary judgment order in favor of the defendant on
the plaintiff’s breach of contract claim. The undisputed
facts established that the plaintiff failed to comply with
the exclusive dispute resolution provisions of her contract
thereby precluding her assertion of a claim for breach
of contract. Likewise, the Court of Appeals affirmed the
district court’s order granting the defendant’s motion
to dismiss the plaintiff’s tort claims because the plaintiff
failed to comply with the TCA’s notice requirement. The
plaintiff’s notification to the defendant of the alleged rape
was not sufficient to notify the defendant of a likelihood
that litigation may ensue. The Court of Appeals rejected
the plaintiff’s arguments with regard to the instructions
given to the jury and determined that the district court did
not err.
With regard to the defendant’s cross-appeal, the Court
of Appeals determined that the district court abused its
discretion in denying the defendant’s request for recovery
of electronic filing fee costs based on the district court’s
misconstruction of Rule 1-054(D)(2)(a). Therefore, that
claim was remanded for reconsideration by the district
court. The Court of Appeals affirmed the district court’s
denial of the defendant’s request for attorney fees based on
the reasoning that the HRA does not allow attorney fees for
a prevailing defendant and that the plaintiff’s case was not
26

brought in bad faith, nor was it found to be unreasonable,
frivolous, or lacking in foundation.
Employment Law/Breach of Contract
NM Bar Bulletin — January 23, 2016
Vol. 55, No. 4
Wills v. Bd. of Regents of the Univ. of New Mexico
2015-NMCA-105, 357 P.3d 453.
No. 33,465 (Filed July 21, 2015)

D AW N C O O K
E X PE RT L I F E C AR E PL A N N E R
Support your plaintiff or
defense case with qualified life
care planning and expert
witness services.

RN, CNLCP,
LNCPC, CLCP,
CFLC

Life Care Plans

Expert Witness

Medical Cost Projections
Life Care Plan Critiques
Medical Bill Reviews

702.544.2159

CookLifeCarePlan.com

Defense News | Summer 2016

040615_DC

NMDLA Civil Case Summaries
Continued from Page 26
John Wills, M.D. sued the defendants Board of Regents
of the University of New Mexico and the University of New
Mexico Health Sciences Center for breach of contract and
breach of covenant of good faith and fair dealing. The
plaintiff subsequently amended his complaint to include
claims of violation of due process and a violation of the
New Mexico Whistleblower Protection Act (WPA) on the
ground that the defendants terminated his employment in
retaliation for his initiation of this lawsuit. The district court
granted the defendants’ motion to dismiss the plaintiff’s
contract-related claims and his WPA claim. Subsequently,
the district court granted defendants’ motion for judgment
on the pleadings as to the plaintiff’s due process claim.
In his appeal, the plaintiff argued that the district court
erred by dismissing claims and entering judgment on the
pleadings.
The plaintiff signed a two-year employment contract
in 2002 which included payment of a base salary plus a
supplemental salary. The defendants paid the plaintiff’s
salary consistent with the payment terms of the 2002
contract until 2009. After 2009 the defendants ceased
paying the plaintiff pursuant to the 2002 contract payment
terms. The plaintiff filed suit in 2011 alleging breach of
contract and breach of the covenant of good faith and
fair dealing seeking to recover “past due salaries” that
were unpaid since 2009. The plaintiff alleged that the
terms of the expired 2002 contract had been continued
by the acts of the parties and the payment of salary to
the plaintiff per the terms of the 2002 contract through
2009. Approximately four days after the defendants were
served with the plaintiff’s initial complaint, the defendants
terminated his employment. Thereafter, the plaintiff
amended his complaint to add a claim for retaliatory
violation of due process. Later, the plaintiff filed a third
amended complaint adding a new claim in which he
alleged that, by retaliating against him for filing the initial
complaint, defendants abused their authority in violation
of the WPA.
The Court of Appeals concluded that the district court
did not err in dismissing the plaintiff’s WPA claim because
the allegations did not establish that the plaintiff engaged
in any activity that is protected by the WPA. To succeed on
the WPA claim, the plaintiff had to show he communicated
to the defendants or a third party about the defendants’
abuse of authority, and the defendants retaliated against
him because of that communication. The Court of Appeals
concluded that the plaintiff failed to allege the defendants
retaliated against him because he communicated to them
or a third party about their abuse of authority. Dr. Wills
only alleged that his termination of employment was an
abuse of authority, which does not constitute an “unlawful
or improper act.” Further, the Court of Appeals considered

the plaintiff’s argument that by filing the initial complaint
“he was communicating to both his public employer and to
a third party via the public record” that the defendants were
abusing their authority by withholding his “contractually
agreed upon pay.” In rejecting this argument, the Court of
Appeals concluded that under the WPA, the plaintiff’s initial
complaint, which asserted allegations about his personal
dispute with defendants over the terms of the expired
employment contract, did not constitute a protected
whistleblowing activity.
The Court of Appeals further concluded that the
plaintiff’s breach of contract claim was not based on a valid
written contract. The employment contract had expired
by its own terms after two years, and in the absence of a
valid written employment contract, the plaintiff’s contract
claim was barred by NMSA 1978, § 37-1-23(A) (1976). The
Court of Appeals rejected the plaintiff’s argument that an
employment contract that is implied only from the actions
of the parties, without written terms, satisfies Section 371-23(A).
The Court of Appeals also affirmed the district court’s
order granting the defendants’ motion for judgment
on the pleadings with regard to the due process claim
because the plaintiff’s claim for damages did not fit within
one of the enumerated exceptions to governmental
immunity under the TCA. Moreover, the Court of Appeals
rejected the plaintiff’s constitutional attack on the TCA and
his claim that it violates his fundamental right of access
to the courts by barring his claim for monetary damages
against the defendants. The Court of Appeals concluded
that the plaintiff failed to demonstrate that the absence of
a TCA exception that would permit him to seek monetary
damages from the defendants under the circumstances
of this case renders the TCA unconstitutional. Nor did the
plaintiff establish a legal basis upon which he was entitled
to seek damages for the defendants’ alleged violation of
his constitutional right of access to the courts.
Statute of Limitations
NM Bar Bulletin — November 11, 2015
Vol. 54, No. 45
Snow v. Warren Power & Machinery, Inc.
2015-NMSC-026, 354 P.3d 1285
No. 34,501 (Filed August 10, 2015)
The issue in this case was whether an amended
complaint, filed after the statute of limitations, was deemed
filed as of the date of filing or, alternatively, as of the date
of the motion for leave to file the amended complaint.
On January 20, 2009, Ken Snow was injured while
working at Navajo Refinery. On August 15, 2011, Mr.
Snow and his wife filed a complaint against Midwest Hose
& Specialty, Inc., Gandy Corporation, Repcon, Inc., and
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Holly Corporation. During discovery, the Snows identified
additional defendants, Warren Power & Machinery, Inc.,
and Brininstool Equipment Sales, and sought to amend
their complaint to include Warren and Brininstool.
Pursuant to NMSA 1978, Section 37-1-8, the Snows were
required to bring their action within three years, which in
this case would have been January 20, 2012. However,
Rule 1-015 NMRA allows a party to amend the complaint
with leave of court or written consent of the adverse party
where more than 20 days have passed since the original
complaint was served, or if an answer has been filed.
On January 20, 2012, at 4:23 p.m., the Snows filed an
unopposed motion to amend the complaint in order to add
Warren and Brininstool as defendants. On Friday, January
27, 2012, the Court entered its order granting the Snows
leave to amend. The Snows received the order the next
business day, January 30, 2012, via the electronic service
system, and filed the amended complaint the same day.
After Warren and Brininstool were served, they filed
motions for summary judgment seeking dismissal of the
amended complaint arguing expiration of the statute of

limitations. The District Court granted the motions and the
Snows appealed. Following the appeal, the parties settled
their claims; however, the Court of Appeals determined
that it retained jurisdiction to issue a decision.
In reversing the District Court’s decision, the Court of
Appeals explained that the timeliness of a claim is partially
dependent on the speed of the court in deciding the
motion and in entering the order, both of which are outside
the control of the parties. Even the e-filing system’s filing
and service processes are outside of the control of parties
and attorneys who seek to amend a complaint.
The Court of Appeals next looked at the policy of Rule
1-015 NMRA, which allows plaintiffs to freely amend their
complaints so long as the amendments do not interfere
with the administration of justice. Although the Snows
filed their amended complaint after the expiration of the
statute of limitations, it was due to “inevitable, systemic
complications,” such as the time it took the District Court
to enter the order allowing amendment and the effects
of the e-filing system. To prohibit filing of the amended
complaint would be contrary to public policy; therefore,
the Snows’ amended complaint was deemed filed as of the
date of the original motion for leave to file timely.

DRI Honors NMDLA With Diversity Award
The New Mexico Defense Lawyers Association has
been selected by DRI to receive the 2016 SLDO Diversity
Award to be presented at the DRI Annual Meeting Awards
Luncheon on Thursday, October 20th, 2016 in Boston. The
Award honors NMDLA from among its peers in the State
and Local Defense Organizations within DRI. NMDLA
member Bryan Garcia serves on the DRI Board of Directors
as the Southwest Regional Director and Bryan Evans is the
NMDLA State Representative to DRI.
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