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The New Mexico Defense Lawyers Association is the
only New Mexico organization of civil defense attorneys.
We currently have over 400 members. A common
misconception about NMDLA is that its membership is
limited to civil defense attorneys specializing solely in
insurance defense. However, membership in NMDLA
is open to all attorneys duly licensed to practice law in
New Mexico who devote the majority of their time to the
defense of civil litigation. Our members include attorneys
who specialize in commercial litigation, employment, civil
rights, and products liability.
The purpose of NMDLA is to provide a forum where New
Mexico civil defense lawyers can communicate, associate,
and organize efforts of common interest. NMDLA provides
a professional association of New Mexico civil defense
lawyers dedicated to helping its members improve their
legal skills and knowledge. NMDLA attempts to assist the
courts to create reasonable and understandable standards
for emerging areas of the law, so as to make New Mexico
case law dependable, reliable, and a positive influence in
promoting the growth of business and the economy in our
State.
The services we provide our members include, but are
not limited to:
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Defense News

•

Exceptional
continuing
legal
education
opportunities, including online seminars, with
significant discounts for DLA members;

Editor in Chief
Tiffany L. Sanchez

•

A newsletter, Defense News, the legal news journal
for New Mexico Civil Defense Lawyers;

Board of Editors

•

Members‘ lunches that provide an opportunity
to socialize with other civil defense lawyers, share
ideas, and listen to speakers discuss a wide range
of issues relevant to civil defense attorneys;

•

An e-mail network and website, where members
can obtain information on judges, lawyers,
experts, jury verdicts, the latest developments in
the law, and other issues; and

•

An Amicus Brief program on issues of exceptional
interest to the civil defense bar.

The opinions expressed in our published works are those
of the author(s) and do not reflect the opinions of the New
Mexico Defense Lawyers Association or its Editors.
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MESSAGE FROM THE PRESIDENT
By Cody R. Rogers, Esq.
Jarmie & Associates

Dear Members:
Please join me in congratulating
S. Carolyn Ramos, our Outstanding
Civil Defense Lawyer of the Year, and
David Gonzales, our Young Lawyer
of the Year. NMDLA celebrated our
remarkable colleagues’ successes and
accomplishments at NMDLA’s Annual
Meeting on September 28. A big
thanks to our interesting CLE speaker,
DRI President Toyja Kelly, and the
participants on our judges’ panel, Hon.
Nancy Franchini, Hon. Alan Malott, Court of Appeals Judge
Emil Kiehne, and Supreme Court Justice Gary Clingman.
I want to make everyone aware that we are changing the
format of next year’s Annual Meeting. The CLE presentation
will likely take place in the afternoon, followed by an awards
banquet. A golf outing will follow the next morning. If anyone
has suggestions or would like to discuss these changes, I
encourage you to contact me.
NMDLA rounds out its fall CLE seminars with the annual
Civil Rights seminar on December 7. Renowned constitutional
scholar Sheldon Nahmod will speak at the Civil Rights seminar,
which will also feature an interactive panel discussion on
defending claims brought pursuant to the New Mexico
Whistleblower Protection Act. I encourage you join us at one
or both seminars.

Exciting changes are coming to NMDLA’s online presence.
We anticipate rolling out our new website in November. The
new site will have several exciting features, including an online
community that will allow members to discuss issues and topics
of interest, as well as sharing documents and other materials.
We will also be expanding the scope of our “Defense Verdicts”
database to include “Defense Wins.” The expanded database
will include motion practice, judgments as a matter of law
and other successes. The new website features are designed
with our members in mind, and we believe it will enhance the
benefits NMDLA membership provides to your practice.
Author and management expert Ken Blanchard says
“feedback is the breakfast of champions.” I encourage you as
our members to let us know what you think we’re doing well,
and what we could do better. I also encourage you to reach
out if you have ideas for CLE programs, would like to present at
a CLE, or if you would like to submit an article for Defense News.
This organization thrives on the participation of its members,
and I encourage you to participate in any way you can.
There is no real debate that fall is New Mexico’s most
beautiful season. Enjoy yours and take care!
Cody R. Rogers, Esq.
Jarmie & Associates
2018 NMDLA President

Share Your Successes!
We continue to enhance the value of membership by way of electronic access to information — especially through the
use of email inquiries for information and publication of peer accomplishments. As part of that continuing effort, we
ask the members bring your accomplishments to the DLA‘s attention. Submissions might include a good result at trial,
a favorable appellate decision, a successful motion at the trial court level, or a recommended expert or mediator.
When you submit your success, we will publish the information and case details to our website‘s library of defense
verdicts, and send an email notification to all DLA members. The NMDLA website‘s home page highlights our most
recent submissions.
Successes may be submitted by clicking on the link “Submit A Defense Verdict” which can be found on the home page
of our website, www.nmdla.org. If you need assistance, contact us at nmdefense@nmdla.org.
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Proposed Federal Bills Regarding Impact of
Student Loan Default on Professional Licenses
Unlikely to Affect Law Licenses in New Mexico
By Monica E. Sedillo, Esq.
Doughty Alcaraz, P.A.

In June, the U.S. Senate and
House introduced companion
bills (US S.B. 3065/ US H.R.
6156) that would prevent
states from failing to issue or
revoking professional licenses
solely because the applicant
defaulted on a federal student
loan guaranteed by title IV or
a Health Education Assistance
Loan.
Proponents of the bills
argue that laws that allow
states to refuse to issue or
revoke licenses based on
student loan defaults make it
harder for borrowers to repay the loans because they are
unable to obtain employment. Additionally, they argue
that states should use their licensing authority to protect
the public and certify competency, not for punitive debt
collection. Those against the bills believe that the default
laws serve as an incentive for applicants to stay current on
their loans and decrease the number of defaults.
New Mexico is one of 20 states in the country that
has laws allowing professional boards to refuse, revoke,
or suspend a license for defaulting on a student loan. For
example, the Barbers and Cosmetologists Act (NMSA 1978,
§ 61-17A-1 through 61-17A-25) allows the licensing board
to “issue a fine or penalty, restrict, refuse to issue or renew
or shall suspend or revoke a license for … default of a
licensee on a student loan.” NMSA 1978, § 61-17A-21(A)
(7). There is no such statute that applies to law licenses;
however, the New Mexico Supreme Court does consider
an applicant’s “financial responsibilities” when considering
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whether or not to admit an
applicant to the State Bar of
New Mexico.
According to a 2018 U.S.
News & World Report, graduates
from the University of New
Mexico School of Law in 2016
incurred an average of $79,199
worth of debt and 82% of the
graduates took out loans to
finance their JDs. Compare
that to the average salary for
an attorney with five or less
years of experience, which
according to the 2012 study
“The Economics of Law Practice
in New Mexico-Lawyer Compensation” commissioned
by the State Bar, was $58,946. Given those numbers and
the fact that apparently 99% of applicants who applied to
the federal government’s forgiveness program for public
servants were rejected, it’s obvious why some law school
graduates are facing default. See Cowley, Stacy. “28,000
Public Servants Sought Student Loan Forgiveness. 96 Got
It.” The New York Times, Sept. 27, 2018.
In New Mexico, our Supreme Court has the inherent
power to grant or withhold the rights of admission to the
practice of law. Application of Sedillo, 1959-NMSC-095, ¶ 2,
66 N.M, 267. This power comes directly from the New Mexico
Constitution, Article VI, Section 3, which gives the Supreme
Court “superintending control over all inferior courts.” This
power is codified by NMSA 1978, § 36-2-1, which states
that the Supreme Court “shall, by rules promulgated from
time to time, define and regulate the practice of law within
the state of New Mexico.” The fact that the constitutional

Proposed Federal Bills
Continued from Page 4
power of the Court has been codified does not grant the
legislature the authority to regulate the practice of law.
Instead, this power lies solely with the Supreme Court.
In order to assist in the execution of these duties, the
Supreme Court created the Board of Bar Examiners and
the Disciplinary Board, which apply the Rules Governing
Admission to the Bar, Rules 15-101 through 15-406 NMRA,
and the Rules Governing Discipline, Rules 17-101 through
17-316 NMRA, respectively.
The Rules Governing Admission to the Bar allow the
Board of Bar Examiners to “cause further inquiry” into
“the revelation of discovery of…neglect of financial
responsibilities….” Rule 15-103(C)(3)(g) NMRA (2017).
According to the New Mexico Board of Bar Examiners’
website, applicants to the New Mexico Bar are required to
submit a credit report, preferably with their credit score,
which “will be cross-referenced to disclosures on your
application.” The National Conference of Bar Examiners
(NCBE) Character and Fitness Application specifically asks
applicants if they have ever defaulted on a student loan.
The Board evaluates an applicant’s “financial
responsibility,” along with other relevant factors like past
illegal behavior, evidence of substance abuse, and issues of
candor, all of which may be indicators of a future attorney’s
character and fitness to practice. “Financial responsibility
is about more than whether an applicant pays his or her
own bills, as mismanagement of client funds—whether
intentional or merely negligent—can lead to serious harm
to an attorney’s clients. Ultimately, it’s about protecting
the public,” according to Sophie Martin, Executive Director
of the Board of Bar Examiners. According to Ms. Martin, if

an applicant has defaulted on a student loan, or another
financial responsibility, the Board looks at the whole
picture, including what steps the applicant may have taken
to attempt to remedy the situation. A troubled financial
past does not automatically disqualify an applicant. Rule
15-103(C)(4) NMRA allows the Board to consider a number
of factors when “assigning weight and significance to prior
conduct.”
Rule 17-205 NMRA governs when the Disciplinary
Board can discipline an attorney: “[a]cts or omissions by an
attorney… which violate the Rules of Professional Conduct
or violate the provisions of a court rule, statute or other
law shall be grounds for discipline, whether or not the act
or omission occurred in the course of an attorney-client
relationship.” While there is not a Rule of Professional
Conduct that addresses a lawyer’s “financial responsibilities”
or student loans, there are rules regarding fee agreements
and managing clients’ funds. As such, a lawyer’s ability
to properly manage funds, including his or her own, can
be directly related to his or her license to practice law. In
fact, this year alone, according to the Disciplinary Board
Quarterly Reports, there have been 32 complaints against
lawyers regarding trust account violations and fees.
Since the legislature, Federal or State, does not have
the authority to regulate admission to the New Mexico
State Bar, it appears unlikely that the proposed bills will
have any impact on law licenses in New Mexico. Instead, for
now at least, the Supreme Court has deemed an applicant’s
“financial responsibility” a relevant factor to consider when
looking at a potential future lawyer’s character and fitness.
One can easily see why, as lawyers are often tasked with
handling clients’ funds, and mishandling clients’ funds is
one of the top reasons lawyers are disciplined.

NEW M EXICO DEFE N S E L AW YE RS AS S O CI ATI O N

2018 Continuing Legal Education Schedule

December 7

l

2018 Annual Civil Rights Seminar
Jewish Community Center of Greater Albuquerque

Watch for announcements of additional CLE seminars at www.nmdla.org
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New Mexico Chapter

The following attorneys are recognized for

Excellence in the field of Alternative Dispute Resolution

Hon. James Hall
Santa Fe

John Hughes
Red River

Hon. William Lang
Albuquerque

Andrew Lehrman
Santa Fe

Hon. William Lynch
Albuquerque

Bruce McDonald
Albuquerque

Dirk Murchison
Taos

Hon. Alan Torgerson
Albuquerque

Denise Torres
Las Cruces

Hon. Wendy York
Albuquerque

Check preferred available dates or
schedule your appointments online
directly with Academy Members!
www.NMMediators.org
www.NMMediators.org is
is free,
free, funded
funded by
by our
our members
members

Visit our national roster of 900+ top neutrals at www.NADN.org

NADN is administrator for the DRI Neutrals Database

www.DRI.org/neutrals
* The National Academy of Distinguished Neutrals is an invitation-only professional association of over 900 litigator-rated
mediators & arbitrators throughout the US and a proud partner to both the DRI and AAJ. For more info, please visit www.NADN.org/about
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Wellness and Mindfulness: An Introduction
A Conversation with William Slease, Chief Disciplinary Counsel
for the New Mexico Supreme Court Disciplinary Board
By Raul A. Carrillo, Jr., Esq.
Carrillo Law Firm, P.C.

A couple of years
ago I had the benefit of a
conversation with Alexis
Johnson, a long time
lawyer, sometimes litigator,
and problem solver who
now works for the State in
Santa Fe. The conversation
revolved around the idea
that we might be better,
more
efficient,
lawyers
if we could overcome
preconceived
ideas
we
had about “lawyering” that
inevitably lead to a more
stressful practice. I left that
conversation thinking that
my friend had a concern about making certain that legal
services were delivered more efficiently by the lawyers he
managed, so as to reduce costs. I was right and wrong: I now
realize that the most important part of the conversation
had to do with understanding ourselves as lawyers, in the
competitive, stressful, topsy-turvy environment in which
we practice - and managing our sometimes corrosive
reactions to our profession, and other professionals.
“Wellness” is a hot topic. Wellness and “mindfulness”
conversations now occur in most every profession.
Amongst lawyers, admonitions to practice “wellness” and
“mindfulness” are prescribed as an antidote for dealing
with the inevitable stress imbedded in a career where we
voluntarily take on the problems, issues and challenges
of our clients. We also talk about “mindfulness” as an
alternative to arguably more dangerous means of coping
with stress, depression, exhaustion: i.e., alcohol, drugs, sex,

extreme activities, and a host
of other “-ism’s”.
Now,
the
NMDLA
Editorial Board, through a
series of articles, will explore
these concepts through the
vantage point of members
of our community, as they
relate to our profession.
To that end, Defense News
presents the following article
by William Slease, Chief
Disciplinary Counsel for the
New Mexico Supreme Court
Disciplinary
Board—the
first article in a loosely knit
series of contributions and reflections by diverse authors.
This series will present a discussion of issues related to
our collective health as a profession, those drivers that
sometimes lead us to imbalance, and some suggestions for
centering our lives and practices in order to achieve the
goals of public service and competence that led many of
us to the profession.
Mr. Slease’s exposition of the American Bar Association’s
Resolution 105, a study that has shed light on these issues
at a national level, provides some context and a starting
point for this series. I hope that you enjoy the discussion.

What is ABA Resolution 105, and what can
you share with us about how Resolution 105
came about?
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Wellness and Mindfulness
Continued from Page 7
ABA Resolution 105 was a resolution
adopted by the American Bar Association House
of Delegates at the ABA Midyear Meeting in
February, 2018 calling on the legal profession,
at all levels, to take meaningful action to
address lawyer well-being.
The resolution
specifically encourages consideration of the
recommendations set out in an August, 2017
report issued by the National Task Force on
Lawyer Well-Being entitled The Path to Lawyer
Well-Being: Practical Recommendations for
Positive Change.
The genesis of Resolution 105 can be
traced to two studies; one conducted in 2014
involving law student well-being, and a second
conducted by Hazelden-Betty Ford in 2015
and published in 2016 involving lawyer wellbeing. The law student research revealed that
approximately 17% of law students screened
for depression, 14% screened for severe anxiety,
and approximately 23% screened for mild to
moderate anxiety. Additionally, approximately
22% reported binge drinking two or more times
within the two weeks prior to the survey, and
the use of marijuana and cocaine demonstrated
a substantial increase as compared to a 1991
survey.
Likewise, the Hazelden-Ford research
revealed that between 21% and 36% of
lawyers qualify as problem drinkers, and that
approximately 28%, 19%, and 23% struggle with
some level of depression, anxiety, and stress,
respectively. Additionally, more than 1 out of
10 attorneys reported experiencing suicidal
thoughts during their career, and 0.7% indicated
at least one prior suicide attempt. While that
last statistic may sound like a small number, it
translates to mean that, statistically, almost
9,100 lawyers nationally have attempted suicide.
One of the greatest concerns identified in
both studies is that neither law students nor
lawyers readily seek help. The stigma associated
with admitting a problem and seeking help for
that problem are the primary barrier to getting
help.
As a result, the ABA Commission on Lawyers
Assistance Program (“CoLAP”), the Association
of Professional Responsibility Lawyers (“APRL”),
and the National Organization of Bar Counsel
(“NOBC”) formed a grass-roots task force, the
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National Task Force on Lawyer Well-Being to
develop recommendations designed to change
the legal profession’s culture to one that
includes a focus on lawyer well-being. Then ABA
President Hilarie Bass subsequently formed the
ABA Working Group to Advance Well-Being in
the Legal Profession. It was the Working Group,
along with CoLAP, the ABA Standing Committee
on Professionalism and the NOBC that then
sponsored Resolution 105.

How might the Resolution impact lawyers as
a whole?
The Resolution encourages the profession
to consider adopting and implementing the
recommendations in the Task Force Report.
Those recommendations address stakeholders
throughout the legal profession, including
the judiciary, regulators, legal employers, law
schools, bar associations, professional liability
carriers, and lawyer assistance programs. A
common theme in the recommendations to
each of these groups is to adopt and promote
law student, judge, and lawyer well-being as a
priority. Another common theme is to find ways
to reduce the stigma associated with seeking
help, and build meaningful programs designed
to assist law students, judges, and lawyers
struggling with substance abuse and mental
health challenges.
Additionally, programs
designed to enhance attorney well-being,
encourage work-life balance, and expand wellbeing education are all addressed in the Report’s
recommendations.
Assuming even a fraction of the Report’s
recommendations are adopted, it means that
the legal profession will began a necessary
and meaningful shift in its perception and
understanding of what it means to be a healthy
lawyer. By focusing on self-care for all lawyers,
and offering assistance without judgment
for lawyers who are experiencing challenges
with substance abuse and mental health, the
profession can recognize that a healthy lawyer
is better for everyone; the lawyer, the lawyer’s
family and friends, the lawyer’s clients, the
lawyer’s colleagues, the judiciary, the lawyer’s
professional associations, and the profession
itself.
Will the Resolution actually impact lawyers?
I suppose one way to gauge whether the
underlying goals of the Resolution will have
any impact is to consider the reaction of state

We’ve been prepping for your next
case for nearly 50 years.
S-E-A engineers, technicians and investigators have conducted independent and
objective evaluations and analyses to produce real answers and articulate them
in court since 1970.
For more information, call Brooks Cannon at 844.845.5008 or visit SEAlimited.com.

REVEALING THE CAUSE. MITIGATING THE RISK.
Engineering, Investigation and Analysis since 1970

© 2018
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Wellness and Mindfulness
Continued from Page 8
Supreme Court chief justices around the nation
to the Task Force Report. My understanding is
that approximately one week after the release
of the Task Force Report, the Conference of
Chief Justices passed Resolution 6 at its 2017
Annual Meeting providing support for the goals
of reducing lawyer impairment and improving
lawyer well-being. In my experience, when a
Supreme Court takes the lead on an important
initiative such as this, important, meaningful
changes are likely to follow.

Do you foresee similar efforts in New Mexico,
and if so, where will the impetus for a similar
treatment of lawyer well-being come from?
New Mexico has been fortunate to have a
long-standing, successful Judges and Lawyer
Assistance Program (“JLAP”). That leadership role
will likely continue under the direction of JLAP’s
Executive Director, Pamela Moore. Indeed, the Bar
can already see an expansion of JLAP’s services
available to assist with personal challenges
through a state-wide Employee Assistance
Program (“EAP”). In April 2018, JLAP contracted
with the EAP to make available to judges,
attorneys, and law students, on a confidential
basis, 4 free sessions with a licensed mental
health professional. One of the reasons JLAP
chose this EAP was its access to approximately
180 providers located throughout the state. An
attorney can meet with the provider face-toface or by video chat. No insurance is needed
for the 4 sessions because, as I stated, they are
free. If further services are needed, the provider
will work with the attorney to determine if the
attorney’s insurance will provide coverage and
also seek the proper provider for the attorney.
This is just one of the ways JLAP is expanding its
services for attorneys. I am confident that in the
coming years, JLAP will maintain its pivotal role
as an advocate and vital resource for attorney
well-being.
Likewise, my experience with the UNM
School of Law is that it is committed to assisting
its students with all the challenges attendant to
law school, including the emotional challenges. I
fully expect that the Law School will continue to
play a critical role in focusing on the importance
of its students’ well-being and helping them
make a successful and healthy transition from
law student to practicing lawyer.
10
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Additionally, the New Mexico Supreme Court
has formed the Proactive Attorney Regulation
Committee (“PARC”). One of PARC’s goals is to
assist in the implementation of the Task Force
Report recommendations in New Mexico, in
conjunction with the State Bar of New Mexico
and JLAP. Speaking as the Chair of PARC, we
hope to develop programs that support lawyer
well-being and help them avoid unnecessary
entanglement with the disciplinary system.
Real change in the profession, however,
must come from all of the stakeholders in the
profession; the judiciary, regulatory agencies,
larger law firms, public employers, and the
members of the Bar itself. As a group, we are all
responsible for fostering a culture that reinforces
the importance of well-being and a proper workpersonal life balance, that eliminates the stigma
associated with seeking help for addiction or
mental health challenges, and that emphasizes
well-being and health as a priority for law
students and lawyers.

Can you predict whether we are headed
toward an additional requirement for CLE in
New Mexico, e.g. a requirement for “Wellness
Training”, similar to the trust accounting
requirement recently added by our Supreme
Court?
Possibly.
Educational programs are a
significant component of the Task Force
Report’s recommendations. Further, in 2017
the ABA House of Delegates adopted a different
resolution, Resolution 106, amending the Model
Rule on Minimum Continuing Education. As now
written, the Model Rule on MCE requires lawyers
to take one (1) hour of CLE programming every
three (3) years on substance abuse disorders or
mental health matters. That’s not to say that
New Mexico will follow this lead, but one of the
key ways to reduce stigma, and make lawyers
aware of the array of services available to them,
is to educate them. Moreover, in my own view,
it is generally preferable to proactively regulate
attorney conduct through, among other things,
education. If education can assist a lawyer in
modifying behavior or receiving help before
the lawyer commits acts that require action by
the disciplinary system, that is a much better
outcome for the lawyer, the lawyer’s clients and
the profession.

Wellness and Mindfulness
Continued from Page 10
As a former civil defense lawyer, do you
perceive special implications for practitioners
in the civil defense bar?
Well-being is important for all practitioners,
whether in the civil defense bar or otherwise.
The bad news for the civil defense bar is that its
members are not immune from the issues that
plague attorney well-being. The good news is
that like all other members of the bar, civil defense
lawyers can do something about well-being. A
good first step is to read The Path to Lawyer WellBeing: Practical Recommendations for Positive
Change (available at https://www.americanbar.
org/content/dam/aba/images/abanews/
ThePathToLawyerWellBeingReportRevFINAL.

pdf ). The next step is even more important;
take some action. Begin a well-being program
at your workplace; establish a well-being task
force in your local bar association; offer to host
a “mocktail” hour with new members of the bar
in your community to promote socialization
that is not centered around alcohol; mentor a
new attorney and teach him/her the importance
of civility, professionalism and well-being
in the practice of law; encourage a friend or
colleague in need to seek help before they
become embroiled in the disciplinary system;
seek help yourself if the need arises; or simply
commit to making your own well-being and that
of your colleagues a priority by modeling and
encouraging well-being behavior and seeking
an appropriate work-personal life balance.

DEFENSE news
The Legal News Journal for New Mexico
Civil Defense Lawyers
Market your products or services in the
next issue of the Defense News.
Contact NMDLA for more information at
nmdefense@nmdla.org.
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Engineering and Scientific Consulting

Engineering and scientific consulting firm specializing in
the investigation, analysis and prevention of accidents and
failures, as well as third party support for issues related
to products, process, health, and the environment.

Exponent works on a variety of litigation matters including:
Product Liability, Personal Injury, Construction Defect/Delay,
Patent Infringement, Environmental/Toxic Tort,
Insurance Claim, and Food Safety

For more information, contact:

Angela A. Meyer, PhD, PE
Vice President, Client Services | 650.688.6951 | ameyer@exponent.com
Explore Exponent
www.exponent.com

20 U.S. and 6 International Offices
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Reflections on the First Years in a Civil
Defense Practice
Essays contributed by various civil defense attorneys

Law school graduates
have many employment
opportunities when they
are considering their first
job. Some are looking at the
public sector, particularly
criminal
prosecution
or
defense, in part, as a means
to gain courtroom and trial
experience from the getgo. Others are interested in
private civil practice and the
wide-ranging opportunities
that those careers have to
offer--despite the trend of
the “vanishing civil jury trial”
that we hear about and
probably experience first-hand in our respective practices.
Despite the numerous national trends that are influencing
recent law school graduates’ employment prospects and
decisions and their ultimate longevity in their chosen field
of law, many graduates continue to seek employment in
civil defense firms. Their reasons for such gravitation
vary and may change over the course of their burgeoning
careers. However, many are still finding their niche in
defense practices.
In an effort to better understand why recent law school
graduates are interested in civil defense practice and their
experiences in the field once they arrive, the NMDLA

Editorial Board asked some
of these attorneys to provide
us with feedback and insight
into
their
employment
decisions and whether their
decisions to practice in civil
defense are meeting their
expectations. The following
are their responses:

Chance A. Gauthier, O’Brien
& Padilla, P.C.
When I entered law
school I had no idea what
field I wanted to practice in. I knew that whatever field I
chose I wanted to be a good lawyer, who was good at his
job. I didn’t start out as a civil defense attorney and frankly
never thought I would enter the civil defense realm. Before
law school I worked for a large plaintiff’s firm and managed
a mass tort litigation. When I entered law school I continued
working with plaintiff’s attorneys and had the opportunity
to work with some truly outstanding lawyers and firms.
After law school and passing the bar I was working for a
plaintiff’s attorney and was given many opportunities.
I was fortunate enough to work on real cases that had a
large impact on my clients’ lives. However, I did not feel like
I was growing into the attorney I wanted to be.
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Reflections
Continued from Page 13
I became interested in civil defense firms because I
thought I would gain the experience I needed to become
the lawyer I wanted to be. I was fortunate enough to find
a firm that was a perfect fit. My firm exposes me to many
different types of cases and allows me many opportunities
to gain valuable and practical experience. It was very
important for me to find a job where I wasn’t tied to a
desk all day, and I found that in the civil defense realm. In
my experience, civil defense firms provide a professional,
structured and organized environment for young lawyers
to grow. I have become more efficient and well versed in
the law because of my experience in a civil defense firm. I
would recommend the civil defense practice to any young
lawyer, because there are many different experiences/
opportunities within the practice allowing young lawyers
to truly find what makes them happy.

Shane Maier, O’Brien & Padilla, P.C.
Why I joined a civil defense practice?
In law school, I learned the thrill of litigation and
trial work from a Trial Practice class with Professor Steve
Scholl. Following this class, I knew that I wanted to
engage in trial work once I graduated. For most law
school graduates seeking a trial practice, criminal defense,
criminal prosecution, or insurance defense are the three
main legal fields that provide this unique experience for
new graduates. With this knowledge, I choose insurance
defense because it offers a very active civil litigation
practice with trial work that is generally not seen in other
fields within today’s civil litigation practice. Following
graduation, I joined O’Brien and Padilla, P.C. to hone my
skill sets for litigation and trial work.
Insurance defense practice has been enjoyable but
challenging thus far in my young career. I have taken many
depositions and have been involved in two successful
trials. I learned the proper form and method for deposing
a witness to prepare a transcript that is persuasive and
clear to use at trial or within a dispositive motion. My
managing partners continue to teach me other litigation
skills, including voir dire, from the variety of cases that my
firm receives. I have also learned the challenging skill of
billing my time based on client guidelines. These skills are
generally not taught in law school but are crucial to the
success of any civil attorney. I would recommend this field
to any new law school graduates that plan to work in civil
litigation because it teaches you necessary litigation and
billing practices that allows an attorney to be successful.
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Ramona J. Martinez, Carrillo Law Firm, P.C.
Thoughts on my transition to civil practice
I clerked at a few different civil firms while I was in
law school, and I have to say I was not a big fan. In fact,
it intimidated me and made me question whether or not I
ever wanted to practice civil law. As a first year attorney,
I wanted trial and litigation experience, so I chose to work
at the Public Defender’s (PD’s) office. It is a decision I will
never regret, as the courtroom and trial experience you
gain is unbeatable. In my first year with the PD I tried five
cases, and second chaired two others, all in District Court.
However, I can see why this type of work is not for everyone,
as the pressure of preparing for trial is extreme given the
number of constantly moving parts.
After the PD, I decided to spread my wings and face my
fear of civil litigation. I began working at a civil litigation
firm, which seemed right up my alley given the “litigation”
component. Civil litigation seemed very complex and the
Rules of Civil Procedure seemed very daunting… and then
there is the writing… I wondered if my writing skills would
be worthy. As it turns out, though, litigation is litigation. My
experience so far is that civil litigation is mostly on paper,
and criminal litigation is primarily a courtroom practice.
The skillset developed practicing civil litigation has helped
my practice in criminal defense, and vice versa. Having
to become very familiar with the Rules of Civil Procedure
has made me become more oriented with the Rules of
Criminal Procedure. I now look to use the Rules of Criminal
Procedure strategically in a way I had not done before. I
know that may sound odd, but when you’re working with
large caseloads at the PD’s office, you are doing a lot of
quick thinking on your feet because the majority of your
time is spent in the courtroom. You’re mainly concerned
with protecting your client’s constitutional rights and
learning the Rules of Evidence, so you don’t get as much
exposure or opportunity to deep analysis of the rules.
Taking depositions has also helped me take more
thorough pre-trial interviews of witnesses and/or alleged
victims in my criminal defense cases. Although, I may not
be as adept a writer as my counterparts, I believe my writing
skills have vastly improved. I also find that civil attorneys
are far more formal than criminal defense attorneys.
Criminal defense attorneys spend a part of almost every
day in the courtroom, and they become very familiar with
the judges, and that familiarity turns into comfort. Civil
lawyers seem less comfortable. Lastly, I find that many civil
attorneys are far more “wordy.” Personally, I am more of a
direct and get to the point type of attorney, but that could
just be more of personality trait…or deficit. I can definitely
understand how either trait can be very beneficial to either
your clients or in the courtroom. I feel very fortunate to
be able to practice in the best of both worlds, and I feel
that my legal skills have improved tremendously because
of both.

www.robsonforensic.com | 800.813.6736

a national leader in expert witness consulting,
providing technical expertise across many fields
within engineering, architecture, science, and
an expansive range of specialty disciplines.
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Reflections
Continued from Page 14
Brandon Meyers, McCoy Leavitt Laskey LLC
My decision to practice in the civil defense realm
actually developed from my work with a typical plaintiffs’
personal injury law firm. In my capacity as a legal assistant,
I found myself wanting to know what working for the other
side was like. Fortunately, after my first year of law school,
an excellent friend and mentor gave me that opportunity.
My summer clerkship working with that civil defense
law firm struck a chord with me. In the span of a month,
I managed to work on wrongful death, explosion injury,
and infectious disease cases. Only in civil defense practice
can you get such a spread. If anything attracted me to civil
defense practice, it was this opportunity to discover and
learn about completely foreign subjects with each new
case.

With the end of my first year of practice rapidly
approaching, writing this piece is a bit of a surreal
experience. Mostly because my first year of civil defense
practice has not been what I expected. In the course of
a year, I have had the opportunity to travel the country,
depose countless individuals, attend a few hearings, and
draft a bunch of documents. That being said, do I work
more than I expected that I would? Sure. Do I live and die
by the billable hour (despite my insistence otherwise)?
You bet. But, have I learned more than I expected I would?
Absolutely. And do I feel more confident in my abilities as
a lawyer now as compared to a year ago? One hundred
percent. In short, my decision to go into civil defense
practice is one of the best I have made, to date.

NMDLA Member Brownbag Roundtables
REGISTER AT WWW.NMDLA.ORG
Members are invited to dial in over the lunch hour.
These calls are not CLE, just an opportunity to connect
with each other. If you have a burning issue you’d like
to discuss, let us know at nmdefense@nmdla.org.

The Fair Pay For Women Act’s Serious Issues for Public
and Private Employers - The FPWA’s language and legislative history
presents several serious issues for both public and private employers. Join me to
discuss some of the challenges we have been encountering while defending FPWA
litigation.
Wednesday, January 16, 2019
12:00 p.m. MDT
Jaclyn McLean will lead a discussion on
“The Fair Pay For Women Act’s Serious Issues for Public and Private Employers”
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Structured Settlements…. Still a Viable
Settlement Tool?
By James P. Garrison, President
JCR Settlements, LLC

Congress enacted The Periodic Payment Settlement
Act of 1982, [1] and formally encouraged the utilization of
structured settlements in physical injury cases.
A structured settlement is a financial tool utilized in
personal injury, workers’ compensation, wrongful death
negotiations and non-physical injury cases. Payment
streams are designed to meet the person’s unique needs.
Once the settlement is determined, the defense funds the
purchase of the structured settlement annuity through a
highly rated life insurance company.
I have been in the structured settlement business now
for over twenty-five years. When I first started it was a
relatively new concept and everyone was anxious to see
what this new settlement tool could provide moving cases
towards settlement.
Things have changed a bit and this tool is now very
seasoned and everyone has an opinion as to whether a
structured settlement is beneficial.
The industry began with only defense brokers, as the
defense is required to fund the structure as part of the
settlement. This complied with Internal Revenue Code
(§104(a)(2)), keeping the principal and interest income
earned tax-free. We attended mediation and settlement
conferences and assisted in developing customized
proposals based on the specific needs identified by
retained experts. Now, often each side has a broker in
their court advising as to what is appropriate in providing
customized payment streams for the injured party.
Today, there are still advantages to a structured
settlement as there were when I first started.
Tax savings, matching future income to needs
and desires, no-risk protection, flexible designs,
guaranteed payments, diversity of payments

(weekly, monthly, quarterly, semi-annually,
annually, lump sums, for certain periods of time
or lifetimes), medical underwriting and creditor
protection.
And, there are still some issues considered to be
disadvantages.
Payments cannot be accelerated, deferred or
altered once finalized (this may be an advantage
depending on the circumstances) as this would
constitute control and trigger different tax
treatment of future income.
Fixed return on the invested money,
although now there is a product available that
allows an increase in return on invested money
based on the markets while preventing a loss or
reduction in payments.
As the structured settlement industry progressed we
learned to comply with new governmental regulations
while still protecting needs. We learned to ensure that
Medicaid, Social Security Income qualifying programs are
maintained. We obtain this protection at the lowest cost
to the settlement by utilizing medical underwriting which
frees up immediate funds to be utilized at settlement.
We have learned how to utilize our product to fund
trusts of all types to ensure that we build in flexibility and
liquidity while still providing protection. We can ensure
a steady stream of income is available no matter the
individual’s money management skills.
While most counsel is familiar with structures regarding
physical injury cases, many may not be familiar with the
tax-deferred benefits available for non-injury cases.
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Structured Settlements….
Continued from Page 17
Electing to receive periodic payments provides an
opportunity for claimants to receive income in a more
tax-efficient manner, resulting in an increase in the overall
payout. Claimants and counsel can spread tax liabilities
of settlement proceeds to future years allowing taxes to
be paid in the year that funds are received. Not using this
concept requires that tax be paid on all the settlement
proceeds in the year the case is settled.
Following are examples of non-injury cases
where this concept can be utilized:

The defense transfers the obligation for future periodic
payments to a third party and obtains a comprehensive
release as is done in physical injury cases.
Tax advantages allow for a larger overall payment than
can be obtained with a single lump sum payment. Other
advantages are avoiding higher tax brackets, preserving
deductions lost at higher income levels and avoiding the
alternative minimum tax.
Structures provide what they provided when they first
came into existence. They provide a guaranteed way of
ensuring that specific needs are met and often, desires and
wants, no matter the time frame.
So, you decide if they are Viable!

Attorney Fee funding, Breach of Contract
or
Confidentiality,
Construction
Defect,
Discrimination, Divorce (The Tax Cut and Jobs Act
of 2017 makes alimony tax-free as of 12/31/18),
Employment Disputes, Environmental, Fraud,
Long Term Disability, Pre-8/6/97 Workers’
Compensation, Property Damage, Punitive
Damages, Sexual Harassment.

Seeking Editorial Board Members
NMDLA seeks members to join the Defense News Editorial Board. The requirements
for service on the board are minimal but crucial to the continued success of the
publication.
•
•
•

Attendance at a majority of the 6 meetings held per year
Contribution of concepts/topics for at least one article per year
Writing or co-writing at least one article per year

The 2018 Editorial Board meetings are held on the second Tuesday of alternate
months, 12 noon to 1:30 pm, at O’Brien & Padilla, PC, 6000 Indian School Rd NE,
Suite 200. A light lunch is served.
Remaining meeting dates for 2018: December 11.
Contact NMDLA for further information at admin@nmdla.org.
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The New Mexico
Defense Lawyers Association

Thank You Firm Contributors
Sustaining Partner
Atwood, Malone, Turner & Sabin, PA
Butt Thornton & Baehr PC
Civerolo, Gralow & Hill, PA
Modrall, Sperling, Roehl, Harris & Sisk, PA
Montgomery & Andrews, PA
Riley, Shane & Keller, PA
Rodey, Dickason, Sloan, Akin & Robb, PA

Supporting Partner
Allen Shepherd Lewis & Syra, PA
Chapman & Priest, PC
Sutin, Thayer & Browne, PC

Contributing Partner
Brennan & Sullivan, PA
Mason & Isaacson, PA

To be recognized for annual contributions, contact nmdefense@nmdla.org

20

Defense News | Fall 2018

Count on us around the globe –

Anytime, anywhere.
EFI Global and Unified Investigations & Sciences have joined forces
under the EFI Global brand
EFI Global is a full-service engineering, fire investigation, environmental,
health and safety, and specialty consulting services firm serving a variety
of industries in both the public and private sectors. We are a recognized
global leader in engineering failure analysis, origin and cause investigations,
environmental consulting, laboratory testing and specialty consulting.
EFI’s combination of global solutions and local expertise has earned us a
reputation for delivering timely responses that consistently meet our
clients’ expectations — anytime, anywhere.
Learn more at efiglobal.com or contact us
24 hours: 888.888.2467 | assignaproject@efiglobal.com
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2018 NMDLA Annual Meeting, Awards
Luncheon, and CLE
This year the NMDLA Annual Meeting was held at
the Hotel Andaluz, in Downtown Albuquerque on Friday,
September 28th. The Awards Luncheon honored the 2018
Outstanding Civil Defense Lawyer of the Year, S. Carolyn
Ramos, Esq. of Butt Thornton & Baehr PC, and Young Lawyer
of the Year, David Gonzales, Esq. of Riley, Shane & Keller, P.A.
This year’s CLE program, “21st Century Challenges:
Tips & Resources for Managing Today’s Defense Practice,”
featured guest speaker, DRI President Elect Toyja Kelley.
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This presentation was followed by a panel of distinguished
judges moderated by Justin Goodman, Esq. We were
joined by the Hon. Gary L. Clingman, New Mexico Supreme
Court; Hon. Nancy J. Franchini, Second Judicial District
Court; Hon. Emil Kiehne, New Mexico Court of Appeals; and
the Hon. Alan Malott, Second Judicial District Court, for
an intimate and lively discussion on “The Disappearance
(Death?) Of Summary Judgment in New Mexico.” We would
like to thank everyone who made this event possible.
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NMDLA Civil Case Summaries
February - June 2018

By John S. Stiff, Esq., Ann L. Keith, Esq., and Arturo R. Garcia, Esq.
Stiff, Keith & Garcia, LLC

pro se, requested additional time to file a Response. The
district court denied the request and granted the Motion
on the sole basis that Mr. Love did not file a Response.
Mr. Love appealed, and the Court of Appeals upheld the
district court.

Summary Judgment
NM Bar Bulletin – June 20, 2018
Vol. 57, No. 25
No. S-1-SC-34929 (filed March 5, 2018)
Freeman v. Fairchild,
2018-NMSC-023, 416 P.3d 264.

The Supreme Court of New Mexico reversed the district
court and Court of Appeals, after it granted a Motion for
Summary Judgment solely because a timely Response was
not filed. Jerald Freeman filed suit against Richard Love
and a related entity (collectively “Love”) and others to
determine ownership of a painting. One of the parties filed
a Motion for Summary Judgment seeking judgment on its
claims against Love, but Love did not file a timely Response
and counsel for Love later withdrew. The party pursuing
summary judgment filed a request for an expedited
hearing and at the hearing Mr. Love, representing himself
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The Supreme Court of New Mexico held the district
court erred by granting the Motion for Summary Judgment.
The Court held that the district court erred by granting
the Motion for Summary Judgment based solely on Love’s
failure to timely file a response and reiterated that a
district court cannot rely on the non-moving party’s failure
to timely respond as the sole basis for granting a Motion
for Summary Judgment. The Court further stated that if
a district court determines summary judgment should be
granted as a sanction, the district court must make specific
findings of facts and conclusions of law to support its
decision.

Workers’ Compensation – Sovereign Immunity
NM Bar Bulletin – July 25, 2018
Vol. 57, No. 30
No. A-1-CA-35520 (filed April 9, 2018)
Mendoza v. Isleta Resort,
2018-NMCA-038, 419 P.3d 1256,
cert. granted, May 25, 2018, S-1-SC-37034.

As a matter of first impression, the Court of Appeals
overturned the Workers’ Compensation Judge’s decision to
dismiss a workers’ compensation claim based on sovereign

NMDLA Civil Case Summaries
Continued from Page 24
immunity. Gloria Mendoza was injured during the course
and scope of employment at the Isleta Pueblo Resort
and Casino. Ms. Mendoza filed a claim with the Workers’
Compensation Administration (WCA), however the WCA
Judge dismissed the claim based on sovereign immunity.
In reversing the WCA Judge’s decision, the Court of
Appeals held that Section 4(B)(6) of the Indian Gaming
Compact contained an express and unequivocal waiver
of sovereign immunity. The Court of Appeals determined
the Indian Gaming Compact provided that employees
would be afforded an impartial forum to appeal an adverse
workers’ compensation determination in which no defense
of tribal sovereign immunity would be available. Even if
the Indian Gaming Compact did not contain an express
waiver of sovereign immunity, the injured worker has a
right to pursue her workers’ compensation claim against
the casino’s workers’ compensation insurer and its thirdparty administrator. Therefore, Ms. Mendoza could pursue
her claim against the Isleta Pueblo Casino and Resort.

Wrongful Death Damages
NM Bar Bulletin – August 1, 2018
Vol. 57, No. 31
No. S-1-SC-35515 (filed April 30, 2018)
Saenz v. Ranack Const., Inc.,
2018-NMSC-032, 420 P.3d 576.

The issue presented to the Supreme Court of New
Mexico was whether the wife of a deceased husband
waived her claim that insufficient evidence supported
the jury verdict. Charles Saenz was killed while working
on a construction project in Las Cruces. During trial,
the Estate proposed a wrongful death damages jury
instruction that included conflicting provisions. During
deliberations, the jury sent a note to the judge indicating
they were unsure how to fill out the special verdict form.
The Estate’s attorney and Ranack’s attorney agreed to the
district court’s proposed answer and the jury resumed
deliberations. The jury ordered Ranack Construction to
pay 45% of the wrongful death judgment but ordered the
Estate to receive nothing. After the jury was polled, the
district court discharged the jury without objection from
either party. The Estate filed a Motion for New Trial, which
was denied, and appealed to the Court of Appeals. The
Court of Appeals reversed the district court and allowed a
new trial as to damages only for the Estate.
In reversing the Court of Appeals, the Supreme
Court held a party is deemed to have waived the right to

challenge a jury verdict if the party had an opportunity
to raise the objection before the jury was discharged but
failed to do so. The right to object to an improper verdict
is waived when not made at the time of the return of the
verdict and cannot be reclaimed and revived by resorting
to a motion for new trial or on appeal. The Supreme Court
stated that where a party contributes to ambiguity in the
verdict and fails to take steps to cure the ambiguity before
the jury is discharged, it is appropriate to apply the waiver
rule. The Court concluded the Estate’s actions and inaction
at trial culminated in an ambiguous jury verdict and that
the Estate failed to timely object to the verdict. Therefore,
the district court’s denial of the Motion for New Trial was
proper.

Jury Award
NM Bar Bulletin – August 1, 2018
Vol. 57, No. 31
No. A-1-CA-35001 (filed February 6, 2018)
Morga v. FedEx Ground Package Sys.,
2018-NMCA-039, 420 P.3d 586,
cert. granted, S-1-SC-36918.
The issue presented to the Court of Appeals was
whether the district court erred in denying FedEx’s Motion
for New Trial after the jury awarded over $165 million in
compensatory damages and pre-judgment interest. Morga
and others were killed because of an accident involving
a FedEx Ground truck. The jury awarded $165 million in
compensatory damages, and following an evidentiary
hearing, the district court awarded pre-judgment interest.
FedEx filed a Motion for New Trial or Remittitur arguing the
award was excessive. In denying the Motion, the district
court ruled there was substantial evidence to support the
verdict, the award was not the result of passion, prejudice,
a mistaken measure of damages, or other improper factors,
and it would be inappropriate to substitute the Court’s
judgment for that of the jury.
In affirming the district court, the Court of Appeals held
the jury verdict was supported by substantial evidence. In
determining whether a jury award is excessive, the Court
must determine whether the evidence viewed in light most
favorable to the plaintiff, substantially supports the award,
and if the award is supported by substantial evidence,
whether there is an indication of passion, prejudice,
partiality, sympathy, undue influence, or a mistaken
measure of damages on the part of fact-finder. An award of
damages will be disturbed only in extreme circumstances.
The Court of Appeals noted FedEx did not dispute that the
jury was properly instructed regarding its duty to review
the evidence and calculate Plaintiffs’ damages. The Court
also concluded the district court did not err in denying the
Motion for New Trial or Remittitur. Finally, the Court of
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Appeals held the district court also did not err in awarding
pre-judgment interest as NMSA 1978, § 56-8-4(B) gives the
district court discretion to award pre-judgment interest.

the conduct of governmental affairs.” The Court held that
such authority at times exists in the absence of elections.
The Court reversed the order of the district court, and held
that Plaintiff was a public official, remanding the case for
further proceedings consistent with the decision.

Class Action
Defamation
NM Bar Bulletin – August 22, 2018
Vol. 57, No. ss34
No. A-1-CA-36351 (filed June 4, 2018)
Reina v. LIN Television Corp,
2018-NMCA-046, cert. denied, No. S-1-SC-37104.

Plaintiff worked as an administrative hearing officer
for the Office of Administrative Hearings for the City
of Albuquerque. She acquired a second job, an action
requiring prior written approval from the City’s human
resources department pursuant to the City’s personnel
code. Plaintiff began serving as a tribal judge for the
San Felipe tribal court before receiving the written
approval, but with approval by her immediate supervisor
in a form titled, “Request for Permission to Engage in
Employment Outside the City of Albuquerque.” Defendant,
an investigative reporter, began researching Plaintiff’s
employment arrangement. Because of the investigation,
the City began its own formal investigation, which found
Plaintiff was employed with the City 40 hours per week and
that she possibly defrauded the City by working at times as
a tribal judge during those hours. The investigation also
noted she used her City-issued computer to correspond
with the Pueblo, that she admitted working longer than
her scheduled hours at the Pueblo and claimed to have
“made up the time with the City,” but lacked supporting
documentation. Plaintiff voluntarily resigned from the City.
Two days after her resignation, Defendant broadcasted a
report about Plaintiff in which she was referred to as “The
Cheating Judge.” This and other statements in the report
formed the basis of her defamation claim.
Plaintiff sued Defendants for defamation. Defendants
moved for summary judgment, claiming (1) Plaintiff was
a public official; (2) the matter reported was true; and
(3) Plaintiff could not meet her burden of proof, which
required her to establish that Defendants acted with
actual malice. The district court concluded that Plaintiff
was not a public official as a matter of law, but stated that
it lacked guidance in our caselaw for the determination.
The Court of Appeals granted interlocutory review of the
district court’s ruling and found the district court erred
in finding the Plaintiff was a private figure. The test for
public official status hinges on whether the defamation
plaintiff has “substantial responsibility for or control over
26

Defense News | Fall 2018

NM Bar Bulletin – August 29, 2018
Vol. 57, No. 35
No. A-1-CA-35371 (filed May 7, 2018)
Sloane v. Rehoboth McKinley Christian Health Care Servs.,
2018-NMCA-048.

In this interlocutory appeal, the Court considered 1)
whether the district court erred in denying conditional
certification for a collective action under the Minimum
Wage Act (MWA), NMSA 1978, §§ 50-4-19 to -30 (1955, as
amended through 2013); and 2) whether the district court
erred in denying class certification for Plaintiffs’ unjust
enrichment claim. The underlying case was a wage-andhour putative collective and class action, alleging the
employer failed to pay Plaintiffs and other non-exempt
employees for time they spent working during meal breaks.
On interlocutory review, the Court of Appeals reversed the
district court’s denial of conditional certification for the
MWA claim and affirmed the district court’s denial of class
certification for the unjust enrichment claim. The Court
of Appeals held that the employees presented substantial
allegations that they were similarly situated, as required for
conditional certification of MWA claim, but the employees
failed to establish the predominance requirement for class
certification of the unjust enrichment claim.

Workers’ Compensation
NM Bar Bulletin – September 12, 2018
Vol. 57, No. 37
No. A-1-CA-35584 (filed April 30, 2018)
Lewis v. Albuquerque Public Schs.,
2018-NMCA-049,
cert. granted, August 15, 2018, No. S-1-SC-37077.
A worker, an employee of Albuquerque Public
Schools (APS), sought and obtained an award of workers’
compensation disability benefits after contracting Allergic
Bronchopulmonary Aspergillosis (ABPA) because of mold
exposure. Following her death, her husband sought and
obtained workers’ compensation death benefits. On
appeal, APS argued 1) the Worker’s Compensation Judge
(WCJ) erred in concluding the worker’s death occurred
within two years of her compensable work injury and thus
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the death benefits claim was not barred by the applicable
statute of limitations.; 2) the WCJ erred in excluding
medical records and testimony supporting APS’s position
the worker died as a result of cancer unrelated to the ABPA;
3) related to the second issue, the WCJ erred in finding
Claimant’s medial evidence regarding the cause of her
death was uncontradicted; and 4) even if the husband was
entitled to death benefits, the amount of benefits the WCJ
awarded was erroneous. The husband cross appealed,
arguing the WCJ erred by not awarding death benefits at
100% of the Worker’s compensation rate.
The Court of Appeals affirmed the WCJ’s conclusion
that the worker’s death occurred within two years of her
compensable injury. The Court reversed the WCJ’s exclusion
of medical evidence from the death benefits trial and the
WCJ’s resulting conclusion that the medical evidence
concerning her cause of death was uncontradicted. The
Court also reversed the WCJ’s calculation of weekly death
benefits to which the Claimant would be entitled assuming
he prevailed on the causation issue, remanding the case for
a new trial on whether the worker’s ABPA caused her death.

UM/UIM
NM Bar Bulletin – September 19, 2018
Vol. 57, No. 38
Nos. A-1-CA-34961 and A-1-CA-35661 (cons.)
(filed June 14, 2018)
Lueras v. GEICO Gen. Ins. Co.,
2018-NMCA-051; 424 P.3d 665,
cert. granted (cons.), August 16, 2018, No. S-1-SC-37135;
certiorari granted, August 16, 2018, No. S-1-SC-37137.

In these consolidated cases, Plaintiffs filed suit against
the insurer in response to its refusal to pay UM/UIM
benefits. The insurer declined to pay because Plaintiffs
rejected UM/UIM coverage. The district courts granted
summary judgment to the insurer in both cases. On
appeal, the plaintiffs made the following claims: 1) the
UM/UIM rejection forms violated NM law because they
did not explain the UM/UIM benefits would be stacked;
2) the insurance policies were misleading and ambiguous
because they incorrectly stated the UM/UIM benefits
would not be stacked; 3) the Luerases separately claimed
the insurer violated NM law because the declaration page
misrepresented the amount of UM/UIM overage; 4) the
insurer’s requirement that Plaintiffs either purchase the
same level of UM/UIM insurance on each vehicle covered
by a single policy, or reject UM/UIM insurance entirely,
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violated NM law; 5) the Luerases separately claimed the
insurer’s failure to obtain another rejection of UM/UIM
coverage when they added a vehicle to their policy entitled
them to UM/UIM coverage; and 6) Mr. Van Epps separately
contended that after his wife initially selected UM/UIM
coverage below the liability limits of the policy, the insurer
sent her a form that improperly discouraged her from
purchasing UM/UIM coverage, and that her rejection of
UM/UIM coverage on the form was invalid.
The Court of Appeals affirmed the first two claims
because they were considered and rejected in Ullman v.
Safeway Insurance Co., 2017-NMCA-071, 404 P.3d 434, cert
granted. Claim 3 was also foreclosed by the rationale in
Ullman. Claim 4 was rejected because New Mexico law does
not preclude an insurer from requiring an insured to choose
the same UM/UIM coverage (or to reject UM/UIM coverage
entirely) for all vehicles covered by a single policy. Claim 5
was foreclosed by Vigil v. Rio Grande Insurance of Santa Fe,
1997-NMCA-124, 124 N.M. 324, 950 P.2d 297. Claim 6 was
rejected because the insurer was required by law to send
the UM/UIM coverage form to Mrs. Van Epps, and nothing
in it discouraged her from selecting UM/UIM coverage.

Visa

MasterCard

Signature

Name on Card

Billing Address with Zip Code

CID Code

Credit Card No.

Check

Method of Payment:

Expires

$99 Adjusters/Law Clerks

$130 Government Staff Attorney

$0 Judges/Law Student

$275 Non-Members

$225 DLA Members

Registration Fees:

Email:

Phone:

City/State/Zip:

Address:

Firm:

Name:

You may register by returning the form below or registering
online at www.nmdla.org

REGISTRATION FORM

Cancellations

will

be

NMDLA
P.O. Box 94116
Albuquerque, NM 87199-4116
Phone 505-797-6021
Fax 877-245-5021
Email nmdefense@nmdla.org

refunds will be given after that date.

Monday, December 3, less a $25 handling fee. No

accepted in writing if received by 5:00 p.m.,

Cancellations/Refunds:

Questions? Call 800-426-3265

Email to nmdefense@nmdla.org

Fax to 877-245-5021

Albuquerque, NM 87199-4116

P.O. Box 94116

NMDLA

Register online or send payment with
form to:

For directions and map go to: http://jccabq.org/main/
map_directions.php

From Interstate 40: Exit at Wyoming. Head North on
Wyoming past Spain. The JCC is up the street on the
right.

From Interstate 25: Exit at Osuna/San Mateo. Head
South/East on San Mateo to Academy, turn left. Follow
Academy East to Wyoming, turn right. The JCC is past
the light on the left side of the street.

Albuquerque, NM 87109

5520 Wyoming Blvd NE

Jewish Community Center of
Greater Albuquerque

A link to the program handouts will be available for
download from the NMDLA website will be emailed to
registrants three days prior to the seminar.

REGISTER ONLINE AT
WWW.NMDLA.ORG

Program Chair:
Cody Rogers

5520 Wyoming Blvd NE
Albuquerque, NM 87109

Jewish Community Center
of Greater Albuquerque

5.25 General NM MCLE Credits

This seminar is designed for the
intermediate as well as advanced
civil rights practitioner and adjuster.

Friday, December 7, 2018

2018 ANNUAL CIVIL
RIGHTS SEMINAR

New Mexico Defense Lawyers Association

Registration and Light Refreshments

The Section 1983 Claim and Individual Immunities:
What Every Litigator Should Know
Presented by Sheldon Nahmod
With 15-minute break from 10:00 a.m.–10:15 a.m.
(1.75 General Credit)

Qualified Immunity Update
Presented by Mark Standridge
(1.0 General Credit)

Lunch on your own

Panel Discussion: Strategies for Successfully Defending Whistleblower
Protection Act Claims
Panel: Jason M. Burnette, Ned Fuller, Elizabeth L. German,
Quincy J. Perales, and Randi N. Valverde
(1.5 General Credit)

Break with Light Refreshments

The View From the Bench: Qualified Immunity
Moderator: Christina Brennan
Participating judges to be announced
(1.0 General Credit)

8:30 a.m. – 9:00 a.m.

9:00 a.m. – 11:00 a.m.

11:00 a.m. – 12:00 p.m.

12:00 p.m. – 1:30 p.m.

1:30 p.m. – 3:00 p.m.

3:00 p.m. – 3:30 p.m.

3:30 p.m. – 4:30 p.m.

Randi N. Valverde is a shareholder of Montgomery &
Andrews, P.A. in Santa Fe, New Mexico.

Mark D. Standridge, with Jarmie & Associates, focuses
primarily on civil rights and personal injury defense, as well
as employment law.

Quincy J. Perales, with Atwood Malone Turner & Sabin PA,
practices in the areas of medical malpractice defense, insurance defense, employment law, and government liability.

Elizabeth L. German is President and Managing Member
of German Burnette & Associates LLC in Albuquerque, New
Mexico.

Ned Fuller is the Acting GSD Cabinet Secretary—Division:
Office of the Secretary.

Jason M. Burnette is Vice President and Member of German Burnette & Associates LLC in Albuquerque, New
Mexico.

Christina Brennan is an attorney with the Santa Fe,
New Mexico, insurance defense/litigation firm Brennan &
Sullivan.

Sheldon Nahmod is Distinguished
Professor of Law, Chicago-Kent
College of Law. He is an expert on
constitutional law, the First Amendment, civil rights, and Section 1983.
Professor Nahmod is the author of
Civil Rights and Civil Liberties Litigation: The Law of Section 1983 (4th
ed. 2017); A Section 1983 Civil Rights Anthology (1993); a
casebook, Constitutional Torts (4th ed. 2015, with Wells,
Eaton & Smith); and numerous law review articles.

FEATURED SPEAKERS

Participating judges to be announced.

ESTEEMED PARTICIPATING JUDGES

FRIDAY, DECEMBER 7, 2018

5.25 General NM MCLE Credits

SPEAKERS

SCHEDULE

New Mexico Defense Lawyers Association
PO Box 94116, Albuquerque, NM 87191-4116
505.797.6021 www.nmdla.org

Application for 2019 Membership

□

□

New Member Application

Member Renewal Application

Name:________________________________________________________________________________
Firm:_________________________________________________________________________________
Address:______________________________________________________________________________
City:_______________________________ State:____________ Zip:_____________________________
Phone:_______________________________ Email: __________________________________________
Primary area(s) of practice:_______________________________________________________________
NM Bar#___________________ Date Entered Practice: _____________ DRI Member? Y/N __________
NMDLA Member Classifications and Rates

□
□

Standard Member: I am duly licensed to practice law in the State of New Mexico and for the most part, based
on caseload and time, I represent the defendant in civil litigation.
Associate Member: I am an attorney who does not otherwise qualify for the standard membership or I am a
non-attorney professional. Associate members have the same rights and privileges as a Standard Member
except the rights to vote, hold office, and access defense-only information.
Early Payment Discount of 5% for dues received on or before December 31, 2018
(Circle One)
Private Sector Employment
Five or more years in practice
$160 (Disc. $152)
Less than five years in practice
$100 (Disc. $95)
Associate membership
$110 (Disc. $104.50)

Public Sector Employment
$100 (Disc. $95)
$ 50 (Disc. $47.50)
$ 60 (Disc. $57.00)

By signing below, I affirm that the information on this form is correct and complete.
Signature: _________________________________________________

□ Check

□

MasterCard

□

Dues Amount $_____________

VISA

Credit Card No.______________________________________CID Code __________ Expires_________________
Name on Card_________________________________ Signature_______________________________________
Make checks payable to: New Mexico Defense Lawyers Association, and mail to: NMDLA, PO Box 94116,
Albuquerque, NM 87199-4116. Registration is available on the NMDLA website: www.nmdla.org and by calling
505.797.6021.
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