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2018 NMDLA BOARD OF DIRECTORS

The New Mexico Defense Lawyers Association is the
only New Mexico organization of civil defense attorneys.
We currently have over 400 members. A common
misconception about NMDLA is that its membership is
limited to civil defense attorneys specializing solely in
insurance defense. However, membership in NMDLA
is open to all attorneys duly licensed to practice law in
New Mexico who devote the majority of their time to the
defense of civil litigation. Our members include attorneys
who specialize in commercial litigation, employment, civil
rights, and products liability.
The purpose of NMDLA is to provide a forum where New
Mexico civil defense lawyers can communicate, associate,
and organize efforts of common interest. NMDLA provides
a professional association of New Mexico civil defense
lawyers dedicated to helping its members improve their
legal skills and knowledge. NMDLA attempts to assist the
courts to create reasonable and understandable standards
for emerging areas of the law, so as to make New Mexico
case law dependable, reliable, and a positive influence in
promoting the growth of business and the economy in our
State.
The services we provide our members include, but are
not limited to:
•
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Exceptional
continuing
legal
education
opportunities, including online seminars, with
significant discounts for DLA members;

•

A newsletter, Defense News, the legal news
journal for New Mexico Civil Defense Lawyers;

•

Members‘ lunches that provide an opportunity
to socialize with other civil defense lawyers, share
ideas, and listen to speakers discuss a wide range
of issues relevant to civil defense attorneys;

•

An e-mail network and website, where members
can obtain information on judges, lawyers,
experts, jury verdicts, the latest developments in
the law, and other issues; and

•

An Amicus Brief program on issues of exceptional
interest to the civil defense bar.
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MESSAGE FROM THE PRESIDENT
By Cody R. Rogers, Esq.

Dear Members:
It seems hard to believe that
Punxsutawney Phil has predicted
six more weeks of winter when New
Mexico is already experiencing such
beautiful spring weather. It is yet
another feature that makes this state
such an amazing place to live and
practice law. But like each of us, this
amazing state faces challenges, big and small. NMDLA faced
its own challenges in 2017.
One such challenge was the resignation of our longtime
Executive Director, Jean Gibson. As an Executive Director, Jean
was organized and well-prepared, with a keen eye for detail.
As a friend, Jean is warm, gracious and witty. She worked
effortlessly with harried and sometimes frustrated attorneys,
and made it seem as if the organization ran itself. Having only
recently become aware of all Jean did, I can assure you that this
is not the case. I count myself lucky to have benefitted from
her service to our organization and her continued friendship.
While we have undertaken the process of filling the Executive
Director role, there is simply no replacing Jean Gibson. I am
grateful that I can rely on the collective wisdom and experience
of our Board of Directors during this challenging time. Their
assistance is immensely appreciated.
To succeed and ultimately thrive, all organizations must
answer a fundamental question: what should we be providing
to our members? I believe that in order to best serve our
members, NMDLA should know as much as possible about the
members we serve, and what you would like to see from the
organization. This is not limited to demographic information,
but also includes what you want from us in terms of CLE
programming, advocacy, and other matters. Although I am
planning to implement a more formal method of collecting
this information, I would ask each of you to consider what
DLA can do to provide additional value to your practices and
careers.

I am excited to serve as the President of DLA in 2018. I
would like to thank Courtenay Keller for a tremendous 2017.
In the face of major challenges, Courtenay’s thoughtful and
steady leadership allowed us to move forward with confidence.
Please join me in thanking her for her tireless service to DLA,
including to the Board of Editors. She is a rare and wonderful
asset to our organization.
Courtenay started one of my favorite initiatives,
the Brownbag roundtables. I attended several of these
roundtables, and hosted one. I found them informative and
entertaining. They are a quick, easy way to stay in contact with
your colleagues and to discuss pressing or hot-button issues.
Such knowledge improves our ability to serve our clients.
Please reach out to me if you have an idea that you would like
to discuss at a roundtable, or if you are interested in hosting a
roundtable.
Finally, I would like to extend my sincere appreciation to
Board Member and Past President Carolyn Ramos, who has
stepped down after a decade of dedicated service. Carolyn is
well-known as a fearless litigator and a courageous advocate,
and her commitment to NMDLA was no different. She
created the wildly successful Women in the Courtroom CLE,
which continues to grow and receive statewide and national
recognition. Preparations are underway for this year’s program,
which will be held on August 17th. More details to come, look
for them on our website nmdla.org. NMDLA would not be the
wonderful organization it is today without her leadership and
counsel, and we are incredibly appreciative for her assistance.
Cody R. Rogers, Esq.
2018 NMDLA President
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Many Miles Traveled: An Interview With
Retired Judge Roderick T. Kennedy
By Tiffany L. Sanchez, Esq.
O’Brien & Padilla, P.C.

It was difficult to prepare and conceive narrow questions
to ask retired Judge Roderick T. Kennedy when we met for
his interview during the summer of 2017. How does one
condense a 36-year career into a half-hour interview? Well,
we started from the beginning, and I quickly learned that
Judge Kennedy’s story has not been a linear narrative. It
is a story with unexpected turns, and it continues to write
itself. Judge Kennedy’s interview proved to be a reflection
on both the professional and personal aspects of a long and
winding legal career. It was interesting, informative, and
inspirational for me just to go along for the ride. Of course,
it was a nice touch that the interview was conducted in
a booth at Loyola’s Family Restaurant featured in the TV
series, Better Call Saul, but that’s just one of those details
that cannot go without being stated. Enjoy the interview.

The Honorable
Roderick T. Kennedy

Tiffany L. Sanchez (TLS): You retired from the New
Mexico Court of Appeals in late 2016, but
you’ve enjoyed a long and distinguished
professional career here in New Mexico.
Please tell me how your legal career started
and what led you to practice law in New
Mexico?
Judge Roderick T. Kennedy (RTK):
I pretty much always wanted to be a lawyer. I
had a grandfather who was a legendary lawyer in
Michigan, and I grew up and heard stories about
him. I grew up reading To Kill a Mockingbird;
pretty much always wanted to do it. Growing
up, I had been coming to New Mexico with my
parents. I grew up in Toledo, Ohio, and started
coming out here to the southwest with my
parents when I was about six-months-old. We
had relatives in Arizona, and Silver City, and I got
used to the Southwest. We went around New

4

Defense News | Winter 2017/2018

Mexico a fair bit—I was a boy scout at Philmont
Scout Ranch, and then went back there as a
Ranger when I was in college. From there, I
worked for DNA legal services on the Navajo
Reservation as a college intern. The more I
saw, the less desirable Arizona became and the
more desirable New Mexico became. So, I went
back to Ohio, finished college and law school
at the University of Toledo, and within a couple
weeks after graduating in December of 1980, I
came to New Mexico. I took the Bar, passed it,
and then started working at the D.A.’s office in
Albuquerque.
TLS:

What led you to run for a judgeship, first in
Metro Court and then in the Court of Appeals?

Many Miles Traveled

to change parties. The state chair suggested I
try to get the next appointment, but that was
a long time off, so I said I’ll keep campaigning
and see what develops. Around three weeks
later, Harris Hartz, announced he was going to
resign from the Court of Appeals to go to work
for the Teamsters in Washington. He called and
told me I should apply for the appointment. I
got appointed, but I lost that race and was out of
a judicial job for a year. I practiced in 2001, and
was a pro tem judge for the Jicarilla Apache for a
while that year. I remember setting a court date
for an older gentleman to go off to treatment the
day after I fined him for being drunk in public. I
couldn’t hold him—a fine was all I could do. The
next morning, the social worker said he’d gotten
drunk again the previous night and fallen into
a snowbank and died of exposure. That really
struck me—how close everything in that court
was. That fall, Christina Armijo left the Court of
Appeals to go to the federal court. I applied
again for the appointment; got appointed. Ran
again, got elected in 2002, was retained in 2004,
and so it was clear sailing from then on.

Continued from Page 4
RTK:

I was in private practice as a solo practitioner
when I left the D.A.’s office, and I had a client
in a landlord-tenant case. He and his wife had
moved out of their apartment. A couple of
months later, the landlord who lived in California
sued them for $2000 worth of damages to parts
of the apartment complex that they didn’t even
live in. We went in front of a metro court judge.
Even though the landlords admitted they had
never seen the damages they were trying to
charge for, had not been around the apartment
complex during the time my clients were
tenants there, and a plumber from across the
street testified that the cause of all the damages
was because of lack of maintenance by the
landlords’ kids, the judge gave ‘em a thousand
bucks. I was pissed off at the decision, and
when I got back to the office, I kicked a waste
basket. The lawyer who was sort of my mentor
there asked what had happened. When I told
him, he said that SOB is up for re-election next
year, run against him. I started in the Democratic
primary, but another guy was making it a threeway race. The Republicans called me and said
they’d at least stay out of my way. I wanted to
be a judge. That’s when I became a Republican;
the guy who clogged up my path in the primary
never ran. I lost by about 1700 votes... And then
two years later in metro court, another couple of
judgeships opened up. I was put on the ballot
in September 1988, ran against my old D.A.’s
supervisor and won. Became a Metro Court
judge in 1988. Sworn in on Pearl Harbor Day,
1988—on purpose.

TLS:

What about the Court of Appeals?

RTK:

I was a Metro Court judge for 11 years. I had
applied six or seven times for district court,
ran for district court and lost a primary. Part
of it was I didn’t know enough people in the
Republican Party. I didn’t care much about the
politics. I figured I needed a little bit more
credibility after losing that primary. Since I
didn’t have to give up my metro job in 2000, I
decided I would run for the Court of Appeals.
I thought a state-wide race might be credible
for the party and the GOP state chair said to go
for it against a new democrat appointee. That
worked until I got a GOP fundraising letter
trying to raise money for my opponent. I called
the Republican Party and said what in the hell
are you doing? They said they got the candidate

TLS:

What was the transition like from private
practice to serving as a judge?

RTK:

I was really familiar with Metro Court. A lot of
my practice started in metro court and the D.A.’s
office. An awful lot of my practice was doing
misdemeanor defense, particularly DWI defense.
So, I was familiar with Metro Court. I had been a
pro tempore judge, and in the years between the
first time I ran for metro judge and the second
time I had given up a fair bit of my practice so
it was just coming back. So, it wasn’t hard to
march over to Metro Court and put on a robe.

TLS:

Please discuss the prominent or prevalent
changes that you have personally experienced
or observed in the legal practice between
the time you entered practice and the time
you retired from the Court of Appeals in late
2016?

RTK:

You don’t have enough room for that!

TLS:

Well, can you talk about, specifically, the fact
that civil trials are becoming less common,
the comeradery, or lack thereof, between
defense and plaintiff’s attorneys, any specific
area where you have noted significant
change?

RTK:

I think that the legal community has become a
lot more compartmentalized. It is not a small
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UNIFIED

GLOBAL EXPERIENCE
NATIONAL COVERAGE
LOCAL EXPERTISE

Unified Investigations & Sciences, Inc. (Unified) is a multidisciplinary forensic engineering firm that offers
one-stop shopping for all your forensic analysis and origin and cause investigation needs. As one of the largest
forensic firms in the U.S., Unified has a national footprint with a staff of forensic engineers and fire investigators
that span coast to coast to ensure a timely and expert response — anytime, anywhere.
With large, complicated losses, multiple disciplines are often needed to gather and document evidence.
Unified staff includes registered professional engineers in electrical, structural, civil, mechanical, metallurgical,
automotive and fire protection disciplines.
No matter the type of event — fire, weather-related or subrogation investigations — let our investigators and
forensic engineers determine what really happened and who is responsible for the damage.

The national leader in forensic engineering
and origin & cause services

888.584.7872
www.uis-usa.com
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Many Miles Traveled

cases, I remember seeing an insurance case
with someone trying to get uninsured motorist
coverage. They probably weren’t entitled to
it because of the set off clause. I mean this is
someone with $200,000 worth of damages
only getting $60,000 out of the other insurer’s
insurance policy. Anyway, the defense attorney
argued she was trying for was a windfall. Well,
when you are $140,000 short on your medical
bills, the word windfall is an insult in that
context. It looked like the defense attorney was
calling her a thief. If the claimant wasn’t going
to prevail, and she wasn’t, why take an extra step
by kicking her in the teeth?

Continued from Page 5
community where everybody knows everybody
anymore. And, I think, that gives people license,
or they think that it gives them license, to be
more confrontational and nasty to other people
because they may do it for one case believing
that they’ll never see each other again for
another five years or so. And the institutional
memory of who’s a jerk in the Bar just isn’t built
the way it was when it was a smaller bar. I think
that’s one problem.
On the criminal law side of things, in my opinion,
starting in the 90’s, prosecutors seemed to
develop, an attitude that they had a right to
win just by showing up. Case preparation was
different from the way I did and the ways guys
like Mark Riley and Wes Bobbit taught me to do
it back in the 1980s; it faltered. I had an ADA
dismiss a DWI with a .51 blood test apparently
because her supervisor told her that everybody
over a .40 would have been dead. Personally,
because I’ve done a lot of work with alcohol
toxicology, I knew there is an article out there
with a walking, talking subject with a .78. The
D.A. never called the laboratory, they never
prepared the case, and a lot of things got missed,
and they handed me a notice of dismissal. There
are some people who did some really good work
in metro court, but case volumes and a dearth
of resources helped an awful lot of stuff just fall
through the cracks.

TLS:

What are the legal opinions or decisions you
participated in while you were on the bench
that stand out as particularly important,
memorable, or significant to you?

RTK:

I can remember a couple of cases where
particularly sloppy scientific evidence had been
admitted by a fairly credulous trial judge, and
maybe without a lot of help from the defense
where the convictions warranted reversal. I
felt pretty good about those cases. I had a
number of my dissents taken by the New Mexico
Supreme Court, that reversed the majority—one
was a prosecutorial misconduct case, which are
few and far between, and those felt pretty good,
too. There was another case where a police
officer testified that there was a 95% chance
someone was over the legal limit based on field
sobriety tests, and the Court of Appeals said it
was improper but harmless for the police officer
to testify. Our Supreme Court said “no” because
anytime an authority figure testifies to anything
that sounds too science-like it is going to be
harmful error. Another case, well, it took a while,
but there is a case establishing a clearer rule that
non-consumptive water use is beneficial use.
The cases on appeal always resonate with the
voices of the people in court. Metro Court was
wall-to-wall human interaction. People who oil
their brakes and run stop signs. You can’t make
it up.

TLS:

Are there any mistakes or personal
experiences that you can recall from your
time in practice that you learned from that
you would like to discuss that may help
guide practitioners, particularly younger
attorneys?

RTK:

I think one of the things you have to learn
really quickly, as a judge, and I probably did not
learn quickly enough, was that everything you

So, those were some developments. You know,
I didn’t do much civil practice. But, another
thing, prosecutors and defense attorneys,
plaintiff’s and defendant’s attorneys, seemed
to develop a personal antipathy for each other
that shouldn’t have arisen. You know everyone
in the law should be trying to do a job with a
high-minded end. The two communities have
to come together to treat each other that way if
they want to try to work cases out.
TLS:

Did you see this behavior or conduct manifest
itself in briefing or oral advocacy when you
were on the Court of Appeals?

RTK:

Yeah.
You would see some over-the-top
briefing on both sides. Liberties taken with
facts, stretching interpretations of what facts
mean, and this happened in civil cases, too. You
really had to go back to the record sometimes
and sort out what really happened. In civil
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Many Miles Traveled

I think meticulously sticking to the facts and
not overstating one’s position is a good thing.
Also, people overstating things is a way to get
a reputation on the Court of Appeals. Writing
clearly is another thing that’s noticed. The Court
of Appeals will almost never reject a brief, and
part of it is the idea that it will further delay
the case. There is a work-around; when the
briefing isn’t helpful, the Court can continue
to use the parts of the briefs in the case that
are acceptable and make the lawyer re-do the
[unacceptable] brief, like a fourth grade teacher
would do. This lets the Court keep working,
but puts the burden on the lawyer who did the
bad work to get it right. Or, you could reject
the briefing altogether--that takes more time
and does not help the case nearly as much. The
Court of Appeals became less and less inclined
through the years to admonish a lawyer in a case
and particularly, it won’t happen by name. So,
proofreading helps.

Continued from Page 7
say, however flippantly you may mean it, takes
on meaning to people that is far in excess of
how unimportant you think you are. There are
certainly judges out there who may think they
are god’s gift to humanity, but that is wrong. The
robe is god’s gift to you; you are not god’s gift
to the robe. But, if you are not accustomed to
taking yourself so seriously personally, you have
to learn to quickly because other people do, and
you owe it to your office and how people see
that. An off-hand remark can really cause a lot
of damage and misunderstanding.
And other is: I think I learned that lawyers
increasingly need to understand and be
meticulous about the way they prepare cases.
I think in civil circles, perhaps because there is
more money involved, you see more preparation
of witnesses, depositions, and people know
what the cases are about. But, in criminal cases
with things like scientific evidence, you can’t
go on things like mythology that everyone is
dead at a .40 blood test. That is baloney. Those
cases need to be prepared and prosecuted, and
dismissing a case where someone is four and half
times over the legal limit does not serve a lick of
justice for the state of New Mexico. Judges also
need to know more about what’s real to hold the
proponents of evidence to their foundational
burdens.
TLS:

In an effort to improve and promote the
quality of briefing and oral advocacy in the
Court of Appeals, please provide suggestions
or observations that you believe would
elevate appellate practice.

RTK:

I don’t think the result of a case depends on
grammar, spelling, or punctuation, but the Court
of Appeals, and appellate courts generally, are
worlds served by proofreading, and anybody
who does not proofread their stuff, who always
has misspellings in their work that goes out,
who doesn’t read through two or three drafts at
least of a brief is going to annoy the judges with
mistakes. The judges have to turn out almost
perfect content for publication, are always
suggesting changes to each others’ work, and
don’t appreciate things that make it harder to
understand a litigant’s point when readability
suffers.
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TLS:

What were some lessons you learned from the
bench that you wish you would have known
or used while you were a solo practitioner?

RTK:

I am a great believer in thinking ahead and
making a good record. Going on assumptions
and common understandings and practice
are no substitute for evidence, or making an
argument, or getting a ruling. You can’t rely
on common shorthand to be understood on
appeal. A lot of non-rulings are not followed
by lawyers at trial. “Noted,” or “your motion
is under advisement,” are not rulings. I think
offers of proof, if you have evidence rejected,
can stand to be a lot more elaborate. Submit
the evidence and its background as part of the
record for the offer. Making a record holds the
trial judge’s feet to the fire and makes them do
their job. A proponent of evidence must show
that it is reliable. In civil cases, be prepared with
depositions. Follow standards of evidence.

TLS:

Since statistically it appears that fewer and
fewer civil cases are being tried, will you
provide some suggestions on how attorneys,
particularly attorneys recently admitted to
the Bar, can gain courtroom and trial skills?

RTK:

You work in the public interest. You work for legal
aid, work at the public defender’s office, work at
the D.A.’s office; you can work for child support
enforcement. Who else is going to trial? Work
with city government, workers’ comp? Some kind
of public law is probably the best way to start. I
think that gets you ready to make the decisions

Many Miles Traveled

Kennedy showed me an article from the Santa
Fe Reporter’s edition of the Santa Fe Manual
with his winning photograph, “Desperados
Waiting on a Train”, prominently captioned in
the publication.] First prize! Yeah, I am having
fun with photography. I am also teaching and
lecturing on scientific evidence to lawyers and
how to deal with lawyers. I wrote a chapter in a
textbook on scientific evidence. I published an
article in the ABA Science and Tech journal, and
I am working on a book review in a magazine.
I am keeping busy that way. I also chair the
AAFS’s Ethics Committee, and a scientific
evidence committee for the ABA. I’d like to help
lawyers figure out how to better use science in
their cases—if they’d just call. [Judge Kennedy
recently received the University of Toledo’s
College of Law’s Distinguished Alumnus
Award for 2017, and the American Academy of
Forensic Science’s Harold Feder Award from its
Jurisprudence Section.]

Continued from Page 8
regarding how much a case is worth, not only
in terms of money or expense, but in terms of
time and effort. There are a lot of cases out there
that probably are best resolved without going
to trial. That’s why mediation has been a very
successful and popular addition to what’s going
on. Even mediation requires a form of advocacy
that I think young lawyers need to know about. I
think anything that gets you in contact with the
other side of the case is probably a good thing.
But young lawyers, lawyers generally, have
to lose a fair bit of the adversarial knocking of
heads to get to a situation where they can have
a spirited conversation without animosity. [The
adversarial nature] gets in the way of hearing
the other side—that hurts swift resolution and
effective advocacy.
TLS:

So, what’s next for you?

RTK:

Funny you should ask.

[At this point, Judge

TLS:

Staying busy and traveling around.

RTK:

Always.

SAVE THE DATE
Friday, August 17, 2018
Women in the Courtroom VII
The New Mexico Defense Lawyers Association proudly presents Part VII of
“Women in the Courtroom,” a dynamic seminar
designed for New Mexico lawyers. Join us at the
Jewish Community Center of Greater Albuquerque
for this year’s full-day CLE seminar.
Registration will be available online at
nmdla.org in July. For more information contact
nmdefense@nmdla.org.
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www.robsonforensic.com | 800.813.6736

a national leader in expert witness consulting,
providing technical expertise across many fields
within engineering, architecture, science, and
an expansive range of specialty disciplines.

admiralty / maritime
aquatics
architecture
aviation
Biomechanics
civil engineering
crash reconstruction
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electrical engineering
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environmental
equine science
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food safety
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premises safety
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vehicle engineering
video & imagery analysis
workplace safety

150 experts | 16 locations | more than 50,000 cases since 1987
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Smartphone Healthy Habits
This article first appeared in the DRI publication, For The Defense, January 2018.

By Bryan C. Garcia, Esq.
Garcia Law Group LLC

We live in a time
of
ubiquitous
digital
interconnectivity
but
lessening of human contact.
So let’s take a quick survey.
How many of us cannot
resist referring to our
smartphone before we get
out of bed, even before
kissing and saying “good
morning” to our significant
other? (I confess that I do.)
How many of us sit down
to lunch or dinner with others
and place our smartphone on the table? (Yep, me too.)
How many of us feel compelled to engage with our
smartphone during an in-person conference or meeting?
(Guilty as charged.)
And how many of us have felt a nagging guilt; a sense
that we need to stop this behavior?
Somehow, someway these habits have crept into,
and became acceptable in, society and business. (I have
even seen counsel interacting with a cell phone during a
hearing.) But habitual engagement with a smartphone
has never enhanced a conversation or deepened an
understanding. In fact, it diminishes the person across the
table or across the room. It sends a message that he or she
is less important than some ephemeral bits of data.

At
the
2017
DRI
Leadership Conference, I
learned of the book Leaders
Eat Last, by Simon Sinek. This
column began as a review
and recommendation that
others read it. Then, I heard
an interview with Mr. Sinek
addressing the issues of
which I write. See “Simon
Sinek on Millennials in the
Workplace,”
available
at
youtube.com.
In summary, Mr. Sinek
warns that use of the
smartphone has an addictive quality—literally. It’s because
email, text messages, and social media “likes” cause us to
feel emotion. They deliver a jolt of dopamine. Indeed, Mr.
Sinek describes the smart phone a “dopamine producing
device.”
I hesitate to embrace the word “addiction.” However,
I cannot disagree with Mr. Sinek that constant digital
interconnectivity is dopamine-producing. And we know
that dopamine can lead to engrained, hard-to-break habits.
It is undeniable that the notification system embodied
by the smartphone invokes a response in us—sometimes
anxiety, sometimes pleasure. Accordingly we respond to
such notifications in a very Pavlovian manner. We feel an
urge to see the message right at that instant.
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Smartphone Healthy Habits
Continued from Page 11
I am not proposing a blanket condemnation of the
smartphone or the use of social media. But I am suggesting
that we might benefit from balance and from cultivating
an awareness that the incessant drip of dopamine from
a smartphone is no substitute for direct human contact.
Relationships are formed in person and require a personal
touch.
Having confronted my own smart phone habit, I
started to experiment. When I was with others at lunch
or dinner, I powered down my smart phone. I did the
same when I entered a conference room for a meeting.
I purposely made it a point to interact with others face-

to-face before the meeting. I found that the simple act of
knowingly powering down spared me the urge to check
the phone, and yielded an improved quality of human
engagement. But, importantly, I needed actually to power
down the phone or leave it behind. The temptation had to
be removed.
I encourage you to try similar experiments. You may
find that you’re leading by example-that your children and
colleagues will model your behavior. You also will likely
find that improved human connectivity leaves you more
fulfilled and energized. Small changes can have a big
effect.
One final confession: I still keep my smartphone by my
bed, and I still check my emails first thing every morning.
Baby steps. Habits are hard to break.

NMDLA Welcomes its newest members!

Renee Gantert
Atwood, Malone,
Turner & Sabin, PA
Roswell, NM
Jessica D. Marshall
Larissa Breen
Matthew Barceleau
Mitchell J. Freedman
Ryan J. Wekerle
Chapman & Priest, PC
Albuquerque, NM
Michael Smith
Eaton Law Office, PC
Albuquerque, NM
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Jason Yamato
Kathryn Ritter-Jochems
Miller Stratvert, PA
Albuquerque, NM
Dominic A. Martinez
Jennifer A. Kittleson
Modrall, Sperling, Roehl,
Harris & Sisk, PA
Albuquerque, NM
Ricardo Roybal
Narvaez Law Firm, PA
Albuquerque, NM
Shane Maier
O’Brien & Padilla, PC
Albuquerque, NM

Charles Aldrete
Ray, McChristian & Jeans
El Paso, TX
Spirit Gaines
Taryn Kaselonis
Riley, Shane & Keller, PA
Albuquerque, NM
Abigail Yates
Rodey, Dickason, Sloan,
Akin & Robb, PA
Albuquerque, NM

LITIGATION
SUPPORT SERVICES
For New Mexico
insurance expertise,
count on the
company with
half a century
of service.

Make Integrion your local source for insurance adjusters and nurse case managers. Our staff have
years of experience in all lines of property and casualty insurance, so you can count on us for:
• Attendance at mediations and arbitrations
• Expert witness testimony

• Investigations and damage assessments
• Asset appraisals
• Chart reviews by nurse case managers

We know New Mexico insurance.

For more information, call Debbie Luera at 505-291-4986
or via email at debbiel@integriongroup.com
• An NMDLA Premier Sponsor
• Serving New Mexico and the Southwest
PO Box 27815 • Albuquerque, NM 87125 • P 505-293-6600 • F 505-293-6400
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New Mexico Chapter

The following attorneys are recognized for

Excellence in the field of Alternative Dispute Resolution

Hon. James Hall
Santa Fe

John Hughes
Red River

Hon. William Lang
Albuquerque

Andrew Lehrman
Santa Fe

Hon. William Lynch
Albuquerque

Bruce McDonald
Albuquerque

Dirk Murchison
Taos

Hon. Alan Torgerson
Albuquerque

Denise Torres
Las Cruces

Hon. Wendy York
Albuquerque

Check preferred available dates or
schedule your appointments online
directly with Academy Members!
www.NMMediators.org
www.NMMediators.org is
is free,
free, funded
funded by
by our
our members
members

Visit our national roster of 900+ top neutrals at www.NADN.org

NADN is administrator for the DRI Neutrals Database

www.DRI.org/neutrals
* The National Academy of Distinguished Neutrals is an invitation-only professional association of over 900 litigator-rated
mediators & arbitrators throughout the US and a proud partner to both the DRI and AAJ. For more info, please visit www.NADN.org/about
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The New Mexico
Defense Lawyers Association

Thank You Firm Contributors
Sustaining Partner
Butt Thornton & Baehr PC
Chapman & Charlebois, PC
Civerolo, Gralow & Hill, PA
Modrall, Sperling, Roehl, Harris & Sisk, PA
Riley, Shane & Keller, PA
Rodey, Dickason, Sloan, Akin & Robb, PA

Supporting Partner
Allen Shepherd Lewis & Syra, PA
Doughty, Alcaraz & deGraauw, PA
O’Brien & Padilla, PC
Sheehan & Sheehan, PA
Sutin, Thayer & Browne, PC

Contributing Partner
Brennan & Sullivan, PA
Mason & Isaacson, PA
Ray McChristian & Jeans, PC

To be recognized for annual contributions, contact nmdefense@nmdla.org
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Retaining The Expert Witness: Begin With
The End In Mind
By Beth A. Mohr, CFE, CAMS, CCCI, PI
McHard Accounting Consulting

		
Your expert disclosure is due next month – now is
when you should start thinking about retaining an expert,
right? While every case is different, the “just-in-time”
engagement of an expert may not be the best choice for
you or your client. Would it surprise you to know that some
of the most experienced attorneys specializing in defense
cases involve their forensic accounting expert as soon as
they are engaged in a case? There is a very good reason to
utilize the strategy of involving your expert early in your
case: it leverages the expert’s work to your advantage, and
increases your chances for success.
		
There are two ways to use expert services to
benefit your client: the consulting expert, and the testifying
expert. In some cases, the same individual can serve in
both capacities, but there can be risks to this strategy, so
it’s important to be clear about the desired outcome for
your case when you select and retain your expert. In other
words, begin with the end in mind. This article will discuss
the forensic accounting expert, but these same strategies
apply to other types of expert witnesses in a variety of
fields, including medical experts, psychologists, accident
reconstruction experts, engineers and other forensic
experts.
		
The consulting expert is a member of the legal
team whose job it is to support the advocacy of the
attorney. The consulting expert identifies the strengths
and weaknesses in the client’s position with respect to
the evidence, suggests alternate theories of the case
based on the evidence, explains accounting concepts and
terminology and sheds light on the potential ramifications
of the accounting transactions. Although the consulting
expert’s work is typically protected by attorney-client
privilege, if that expert later testifies, the privilege will
almost certainly be pierced and all of the expert’s work

product and communication may be subject to disclosure.
A savvy consulting expert will assist the attorney in
balancing between potential discovery concerns and any
desire for written work product, and will keep their emails,
notes and files with the potential of expert testimony in
mind.
		
For example, in a case including allegations of
accounting malpractice, embezzlement or fraud, the
forensic accountant will analyze the documents, and will
then meet with the legal team, and together they will
review the accounting records. The expert can assist the
attorney in obtaining documents and discovery that the
attorney might not have considered without the expert’s
advice. The consulting expert may give meaning to
documents in discovery which the other side didn’t analyze
or understand, and the expert can suggest the acquisition
of other documents which the plaintiff failed to obtain.
This additional evidence can sometimes make or break the
case.
		
Why hire the consulting expert when you are first
engaged, even before it’s known whether or not your case
is going to trial? The consulting expert can conduct an
assessment of the issues of concern and give you an idea
of your client’s exposure. This information, received in
advance of the exchange of discovery, makes you a more
effective advocate for your client.
		
Unlike the consulting expert who is part of the
legal team, the testifying expert is a neutral who has no
advocacy support role. Although you don’t need the
testifying expert quite as early as you will wish to engage
the consulting expert, you will still be well-served to call
on a testifying expert as early as possible. If you first
engage the expert two weeks before disclosure, you will
get a very “qualified” opinion – that is, an opinion that is
Defense News | Winter 2017/2018
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Retaining The Expert Witness
Continued from Page 17
full of “qualifiers”. When you give your expert limited time
to examine records and evidence, they must qualify their
opinion with words or phrases such as “probably”, “most
likely”, “from my initial analysis” or “based on my limited
test work”. Such qualifiers reduce the strength of your
expert’s opinion, and can subject their work to potentially
more difficult cross-examination. Engaging your expert
after discovery and disclosures are complete means that
when your expert requests other documents that would be
helpful, you may not have recourse to get them; and, even
if you can obtain them, you may risk disclosing your trial
strategy.
		
Examination and analysis of documents and
evidence, whether accounting records or some other
evidence to be reviewed by an expert, will take time. Very
often the expert will request records that the attorney will
not have obtained; record production and discovery take
additional time, and asking your expert to produce an
opinion with only a portion of the relevant evidence can
result in an incomplete opinion. The earlier you hire your
expert, and the more time they have to examine or test
records and develop their complete opinion, the greater
their ability to provide an opinion which will benefit your
client.
		
Hiring your testifying expert early gives you one
other tactical advantage – if they work through the evidence
and their opinion is contrary to your client’s interests, or if
they discover additional evidence that the plaintiff didn’t
find but that could be very damaging to your client – you
still have time to change case strategies, conduct further
investigation, negotiate a settlement or take other actions
to try to better your case. If you’ve waited until the last
minute to hire the expert, there may be insufficient time to
alter your case strategy.
		
Where should you find your expert? Whether
you’re seeking a consulting expert to strategize as part of
the legal team, or a testifying expert to give their neutral
opinion in court, the best expert referrals come from
respected attorneys who have worked closely with the
expert and their firm. Experts who volunteer as speakers
for CLE hours are a great way to meet experts, and you’ve
already seen the professional persona they’ll depict on
the stand as a speaker. Whether they are engaging and
informative, or dry and plodding as an instructor, this is
how they will likely be perceived by the jury. If you meet
a potential expert who is a sponsor or vendor at a legal
conference, make sure you are speaking with the expert
themselves, not a marketing person or lower level staff
member.
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There are websites that accept fees from
individuals to promote them as national experts. While
some of these experts are exceptionally qualified, others
are not well-respected. Be wary of any expert who won’t
give you fifteen minutes of their time in a free consultation
to discuss the general facts of your case to determine their
suitability and experience.
		
Highly qualified experts are in high demand, and
are booked out months and sometimes a year or more
in advance. Waiting until a few weeks before the expert
disclosure is due means that you risk the expert being
unavailable, or worse, finding that your preferred expert
has already been retained by the other side. If your expert
doesn’t ask about your client and party names to check for
conflicts in the initial conversation, you should be cautious
– you might be talking to the expert already retained by
the plaintiff’s counsel (or this expert doesn’t have a good
understanding of legal conflicts).
		
Whatever specialty you require, seek out an expert
who routinely works both sides of the aisle, who is known
for the integrity of their opinion regardless of which side
hired them, and who can explain technical material without
using industry jargon or terminology that the jury will find
confusing or downright intractable. Finally, listening to
your expert explain accounting or other technical material
should not be an experience akin to watching paint dry –
if you don’t find the expert’s explanations and discussions
enlightening and interesting, neither will your jury.
Is it ever too soon to start seeking out an expert? If you’re
going to specialize in a particular area of law, it might be
worth your time to seek out experts in that specialty even
before you have a specific case. When it comes to engaging
an expert, whether as a consultant or as a testifying expert,
the earlier in the case you retain them, the greater the
likelihood that they can assist you in your quest to obtain
the best possible outcome for your client.
Beth A. Mohr, CFE, CAMS, CCCI, PI, is managing partner of
McHard Accounting Consulting. Together with founding
partner Janet McHard, CPA, CFE, CFFA, CFF, and partner
Anne M. Layne, CPA/CFF, CFE, CAMS, and their staff, McHard
Accounting Consulting provides forensic and investigative
accounting services, employment investigations including
allegations of fraud and whistleblower/qui tam cases, and
litigation support services. With offices in Albuquerque and
San Diego, McHard Accounting Consulting accepts cases
worldwide, but concentrates the majority of their work in New
Mexico, California and Arizona, where the firm is licensed
both as CPAs and Private Investigators.

NEW M EXICO DEFE N S E L AW YE RS AS S O CI ATI O N

2018 Continuing Legal Education Schedule
Women in the Courtroom VII
August 17 l Jewish Community Center of Greater Albuquerque
Annual Meeting, Awards Luncheon and CLE
September l TBD

December 7

l

2018 Annual Civil Rights Seminar
Jewish Community Center of Greater Albuquerque

Watch for announcements of additional CLE seminars at www.nmdla.org
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Ben Potter at 844.845.5008 or visit www.SEAlimited.com.
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Letter To The Membership From Jean Gibson

Dear Members,
It is with a heavy heart the I write to let you know that I have resigned as Executive Director of the New Mexico Defense
Lawyers Association due to a sudden diagnosis of a serious illness. I believe it is in the best interest of the organization for
me to step down as Executive Director while I focus on my health.
I am delighted to know that Nina Simbaña will serve as Interim Executive Director while the Board of Directors searches
for my replacement. You will be in good hands with Nina, who has helped me over the years with information technology,
online media, print technology, and generally helping me where she can. She is familiar with our organization and what I do
and will be a great asset for the organization during this transition period.
I have enjoyed my time working with this organization over the years and wish you all the best as you move forward in 2018.

Sincerely,
Jean Gibson

DEFENSE news
The Legal News Journal for New Mexico
Civil Defense Lawyers
Market your products or services in the
next issue of the Defense News.
Contact NMDLA for more information at
nmdefense@nmdla.org.

Defense News | Winter 2017/2018

21

NMDLA Civil Case Summaries
April 2017 – August 2017

By John S. Stiff, Esq., Ann L. Keith, Esq., and Arturo R. Garcia, Esq.
Stiff, Keith & Garcia, LLC

admission as established and limited Plaintiff’s claim. The
Court of Appeals affirmed the district court’s ruling that
the defendant would be prejudiced if the plaintiff could
change his admission because trial was two weeks away,
discovery was closed, and additional discovery would have
to be conducted in a foreign country.

Insurance Law
NM Bar Bulletin – December 6, 2017
Vol. 56, No. 49
No. A-1-CA-34897 (filed June 28, 2017)

Discovery
NM Bar Bulletin – October 4, 2017
Vol. 56, No. 40
No. 34,576 (filed April 24, 2017)
Valerio v. San Mateo Enterprises, Inc.,
2017-NMCA-059, 400 P.3d 275

This lawsuit concerns a contract for the purchase and
sale of one million pounds of dehydrated chile peppers.
Plaintiff appealed the district court’s denial of his motion
to withdraw an admission he made in response to a
written discovery request. Nearly a year after making the
admission and after the close of discovery, the plaintiff
sought the court’s permission to withdraw the admission as
“improvident” and to allow an amended “truthful response”
to the request. After a hearing, the district court denied
the motion. At trial, the district court accepted the original
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Ullman v. Safeway Ins. Co.,
2017-NMCA-071, 404 P.3d 434,
cert. granted, August 24, 2017
No. S-1-SC-36580

The issue presented to the Court of Appeals was
whether Safeway Insurance Company complied with New
Mexico law in obtaining proper waivers of uninsured
and underinsured motorist coverage, including stacking
coverage, from its insureds. Ullman and others purchased
insurance from Safeway Insurance Company, and executed
waivers for uninsured/underinsured motorist coverage.
Ms. Ullman et. al sued Safeway Insurance Company arguing
the rejection forms they signed did not meaningfully
inform them that they rejected additional coverage.
Safeway Insurance Company filed a Motion for Summary
Judgment, which was rejected by the district court. In
reversing the district court, the Court of Appeals held the
rejections forms were valid because the forms gave Ms.
Ullman the opportunity to purchase UM/UIM coverage or
to reject such coverage. The Court also held the premium

NMDLA Civil Case Summaries
Continued from Page 22
cost for the bodily injury level of coverage appeared in
the application and declarations page in compliance with
Jordan v. Allstate Ins. Co., 2010-NMSC-051, 149 N.M. 162, 245
P.3d 1214, and the premium cost appeared in the rejection
form. Therefore, Safeway Insurance Company’s forms were
valid, and Ms. Ullman properly rejected UM/UIM coverage.

Workers’ Compensation
NM Bar Bulletin – December 27, 2017
Vol. 56, No. 52
No. A-1-CA-34640 (filed June 21, 2017)
Baca v. State of New Mexico Risk Mgt. Div.,
2017-NMCA-076, 404 P.3d 789

The issue presented to the Court of Appeals was
whether a Stipulated Compensation Order (SCO) was valid
under the Workers’ Compensation Act (the Act). In 2004,
an SCO was entered between Don Baca and New Mexico
Risk Management. Mr. Baca received a lump sum payment
as part of the settlement. In 2010, Mr. Baca underwent
several surgeries, and without modification of the SCO,
New Mexico Risk Management paid Mr. Baca additional
benefits. In 2014, New Mexico Risk Management filed a
Motion for Supplemental Compensation Order (MSCO) to
determine the reasonableness, necessity, and scope of Mr.
Baca’s future medical care. The Workers’ Compensation
Judge (WCJ) ruled the SCO was enforceable, that Mr. Baca
was overpaid, and Mr. Baca was required to reimburse
Risk Management for the excess benefits paid. Mr. Baca
appealed.
In reversing the Workers’ Compensation Judge’s
decision, the Court of Appeals held that under the
Worker’s Compensation Act, lump-sum settlements
are specifically disfavored because they restrict a
worker’s recovery and avoid future financial risks
by the worker. The Court referred to NMSA 1978,
§ 52-5-12(A), “lump-sum payments in exchange
for the release of the employer from liability from
future payments of compensation or medical
benefits shall not be allowed.” The Court held the
Workers’ Compensation Judge’s approval of the
SCO providing a lump-sum payment circumvented
the Act. Where the SCO was not in compliance with
the Act, the WCJ had no authority to approve the
SCO containing a lump-sum payment of benefits
because the SCO was invalid. The Court also noted a
hearing was not held to approve the SCO; therefore,
the SCO was not enforceable against Mr. Baca.

Wrongful Death
NM Bar Bulletin – December 27, 2017
Vol. 56, No. 52
No. 3A-1-CA-35769 (filed August 10, 2017)
Oakey v. Tyson,
2017-NMCA-078, 404 P.3d 810
cert . granted, October 10, 2017
No. S-1-SC-36656

On December 1, 2009, Tawana Lucero died from
an overdose of prescription medications prescribed by
John Tyson, M.D. Ms. Lucero’s uncle, Lance Lucero, was
appointed Personal Representative of Ms. Lucero’s Estate
under the Probate Code, but was not appointed Personal
Representative under the Wrongful Death Act.
Mr.
Lucero filed a wrongful death lawsuit against Dr. Tyson
and Doctor On Call on July 3, 2012. In 2013, Mr. Lucero
reached a settlement with Dr. Tyson and the lawsuit was
dismissed with prejudice. On July 15, 2015, the district
court removed Mr. Lucero as Personal Representative in
the wrongful death case and the probate case. On July
26, 2016, the new Personal Representative filed a Motion
seeking to set aside the settlement and reinstate the claims
against Dr. Tyson because Mr. Lucero failed to distribute the
settlement proceeds. A hearing was held on June 27, 2016
and the district court held Rule 1-060(B)(6) NMRA applied
because there were extraordinary circumstances justifying
relief from the settlement and the Motion was filed within
a reasonable time. The Motion was granted and Dr. Tyson
appealed.
In reversing the district court, the Court of Appeals
held the Wrongful Death Act did not require a Personal
Representative be appointed by the district court for
purposes of making a claim under the Act. Moreover, the

Letherer Insurance
Consultants, Inc.
Representing 24 Insurance Companies

We solve Professional
Liability Insurance Problems
We Shop, You Save.
New programs for small firms.
Brian Letherer

1540 Juan Tabo NE, Suite H, Albuquerque, NM 87112
bletherer@licnm.com • 505.433.4266
www.licnm.com
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Continued from Page 23
Court held that no New Mexico cases contained language
suggesting an individual who had obtained a court
appointment as a probate Personal Representative must
obtain an additional court appointment in order to serve
as the Personal Representative under the Wrongful Death
Act. Whether Lance Lucero breached his obligation as
the Personal Representative is distinct from his failing to
be appointed under the Wrongful Death Act. Moreover,
the Court of Appeals held the district court’s use of Rule
1-060(B)(1) to set aside the settlement was improper
because the Motion must have been filed one year after
the judgment, order, or proceeding was entered or taken.
The Order of Dismissal was filed on May 13, 2014, and the
Motion to set aside the order was filed on January 25, 2016,
so the Motion was untimely.

Breach of Contract
NM Bar Bulletin – January 10, 2018
Vol. 57, No. 2
No. A-1-CA-35251 (filed July 26, 2017)
Avalos v. Bd. of Regents of New Mexico State Univ.,
2017-NMCA-082, 406 P.3d 551

The Court of Appeals of New Mexico had to decide
whether an offer letter, handbook, and handbook
acknowledgment form for a nursing program constituted
a valid written contract waiving New Mexico State
University’s immunity from an action filed by former
students. Amy Avalos and others were former nursing
students who executed an offer letter, handbook, and
handbook acknowledgment form before attending
classes. The documents stated the nursing program was
nationally accredited, but the school lost its accreditation.
Ms. Avalos and other nursing students sued for breach of
contract arguing the offer letter, handbook, and handbook
acknowledgment form constituted a valid written contract,
which was breached when the school lost its accreditation.
The University filed a Motion for Summary Judgment
because the students’ claim was not based on a valid
written contract. The district court denied the Motion, and
the University appealed.
In reversing the district court’s decision, the Court
of Appeals referred to the basic requirements of a valid
contract which must be factually supported by an offer,
an acceptance, consideration, and mutual assent. The
Court held the documents did not constitute a valid
written contract for the University to provide a nationally
accredited education to the students. The Court also held
the documents did not create a reasonable expectation of
contractual rights in continued accreditation. The case was
remanded to the district court to enter summary judgment
in favor of the University.

Share Your Successes!
Over the last few years we have been able to enhance the value of membership in the NMDLA by way of electronic
access to a variety of information — especially through the use of email inquiries for information and publication of
peer accomplishments. As part of that continuing effort, we ask each of you to bring your accomplishments to the
DLA‘s attention. Submissions might include a good result at trial, a favorable appellate decision, a successful motion at
the trial court level, or a recommended expert or mediator.
When you submit your success, we will publish the information and case details to our website‘s library of defense
verdicts, and send an email notification to all DLA members. Also, the NMDLA website‘s home page highlights our most
recent submissions.
Successes may be submitted in the member-only section of NMDLA‘s website, www.nmdla.org. If you need password
assistance, contact us at nmdefense@nmdla.org.
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