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2020 NMDLA BOARD OF DIRECTORS

The New Mexico Defense Lawyers Association is the only
New Mexico organization of civil defense attorneys. We currently have over 400 members. A common misconception
about NMDLA is that its membership is limited to civil defense
attorneys specializing solely in insurance defense. However,
membership in NMDLA is open to all attorneys duly licensed
to practice law in New Mexico who devote the majority of their
time to the defense of civil litigation. Our members include
attorneys who specialize in commercial litigation, employment,
civil rights, and products liability.
The purpose of NMDLA is to provide a forum where New
Mexico civil defense lawyers can communicate, associate, and
organize efforts of common interest. NMDLA provides a professional association of New Mexico civil defense lawyers dedicated
to helping its members improve their legal skills and knowledge.
NMDLA attempts to assist the courts to create reasonable and
understandable standards for emerging areas of the law, so
as to make New Mexico case law dependable, reliable, and a
positive influence in promoting the growth of business and the
economy in our State.
The services we provide our members include, but are not
limited to:
• Exceptional continuing legal education opportunities,
including online seminars, with significant discounts
for DLA members;
• A newsletter, Defense News, the legal news journal for
New Mexico Civil Defense Lawyers;
• Members‘ lunches that provide an opportunity to
socialize with other civil defense lawyers, share ideas,
and listen to speakers discuss a wide range of issues
relevant to civil defense attorneys;
• An e-mail network and website, where members can
obtain information on judges, lawyers, experts, jury
verdicts, the latest developments in the law, and other
issues; and
• An Amicus Brief program on issues of exceptional interest to the civil defense bar.
The opinions expressed in our published works are those of the
author(s) and do not reflect the opinions of the New Mexico
Defense Lawyers Association or its Editors.
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MESSAGE FROM THE PRESIDENT
By William R. Anderson
O’Brien & Padilla, P.C.

Dear NMDLA Members:
An old proverb states, “There is
nothing certain, but the uncertain.” This
proverb seems most fitting in 2020. As
with our professional plans and family
plans, NMDLA has also had to postpone
its plans for 2020 (which I addressed
in the prior edition of Defense News).
As in our daily lives, NMDLA has had
to adapt to the challenges which we
have all faced during these unprecedented times. We are, however, working to adapt to continue to provide services to our
membership.
At this time, NMDLA is continuing to plan several outstanding CLE programs, although the programming may not
be traditional. Presently, our Texas’ colleagues are planning to
move forward with a live joint seminar presented by the Texas
Association of Defense Counsel (TADC) and NMDLA on August
7-8, 2020 at the Inn of the Mountain Gods in Ruidoso. The seminar presents a variety of topics for defense practitioners and is
a good networking opportunity.
NMDLA intends to kick off CLE programming with its Annual
Young Lawyers seminar, which will be chaired by Ryan Sanders. The seminar will be presented by different panels and will
address practice topics which are not necessarily taught in law
school, but which young lawyers need to know.

Courtenay Keller and Alicia Santos will also host the popular
Insurance Bad Faith seminar, presently scheduled for October 2,
2020. The seminar will cover the latest trends and developments
in bad faith litigation and is designed to benefit practitioners
who represent insurers in bad faith litigation, as well as insurance
claims professionals, in-house counsel, and outside defense
counsel who defend policyholders.
On December 4, 2020, NMDLA will present its Civil Rights
seminar to address current issues, including qualified immunity,
use of force, racial profiling, and bias in policing.
Presently, with the exception of the joint seminar with our
friends at the TADC, our programming is likely to be presented
remotely, but we are continually monitoring our options.
Finally, NMDLA is accepting nominations for Outstanding
Civil Defense Lawyer and Young Lawyer of the Year. I encourage you to submit nominations in each category. Nominations
may be made using the online nomination form found on the
NMDLA website.
Thank you for your continued support of NMDLA. As always,
please do not hesitate to contact me if you have questions,
concerns or suggestions for how NMDLA can better serve its
members. Your feedback helps us meet our goal to provide the
services that matter to our members and is always appreciated.
William R. Anderson, Esq.
O’Brien & Padilla, P.C.
2020 NMDLA President
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Revisiting Punitive Damages in Uninsured Motorist/
Underinsured Motorist Cases
By Jeffrey Mitchell
O’Brien & Padilla, P.C.

On December 31, 2019, the United
States District Court, sitting in diversity, applied the New Mexico principles of punishment and deterrence
and determined that an Uninsured
Motorist/Underinsured Motorist (UM/
UIM) insurer should not be liable for
punitive damages when the tortfeasor is unidentified.1 While the federal
opinion is non-binding (or perhaps,
because the opinion is non-binding) on New Mexico courts, it has
reopened the question of whether an
insurer should pay punitive damages
when there is no one to be punished.
An examination of the history of punitive damages, and their application in the UM/UIM context would
likely shed some light on where courts are headed from here.
A brief review of the principles of punitive damages is
necessary to provide some context to the question addressed
by the federal court. New Mexico courts have recognized that
punitive damages are defined as “sums awarded in addition
to any compensatory or nominal damages, usually as punishment or deterrent levied against a defendant found guilty of
particularly aggravated misconduct, coupled with a malicious,
reckless or otherwise wrongful state of mind.”2 Intended solely
to punish, “the purpose of punitive damages is not to award
compensation.”3 “Punitive damages do not measure a loss to
the plaintiff, but rather punish the tortfeasor for wrongdoing
and serve as a deterrent.”4
1
2
3
4
5

6
7

In the landmark 1986 case, Stewart v. State Farm Mut. Auto. Ins. Co.,
the New Mexico Supreme Court first
established that an insured is entitled to receive UM/UIM benefits to
recover the punitive damages that
the insured should have received
from the tortfeasor. Briefly, the
Supreme Court recognized a “legislative purpose behind enacting compulsory uninsured motorist coverage
is to protect the insured against the
financially unresponsible motorist,
not to protect the insurance company.”5 Stewart recognized that “[i]n
Gantt, the court correctly observed
that the only condition to protection under the provision is that
‘the injured person must be legally entitled to recover damages
from the uninsured motorist.’”6
Since that time, insurers have sought to limit the unforeseen risk of punitive damages caused by the wrongdoing of a
third-party. For example, in response to Stewart, insurers added
clauses excluding punitive damages from UM/UIM benefits.
However, this was soundly rejected as against public policy in
Stinbrink v. Farmers Ins. Co. of Ariz.7
While the appellate courts were striking down insurers’
attempts to limit their exposure, the appellate courts were also
applying judicial boundaries to punitive damages in the context
of UM/UIM benefits. For example, in State Farm Mut. Auto. Ins.
Co. v. Maidment, the New Mexico Court of Appeals considered

See Ammons v. Sentry Ins. Co., Civ. No. 19-419 SCY/JHR, 2019 WL 7372917, at *1 (D.N.M. Dec. 31, 2019).
Madrid v. Marquez, 2001-NMCA-087, ¶41, 131 N.M. 132, 33 P.3d 683 (citing Dan B. Dobbs, Law of Remedies § 3.11(1), at 455 (2d ed. 1993)).
Wilson v. Fritschy, 2002-NMCA-105, ¶33, 132 N.M. 785, 55 P.3d 997.
Sanchez v. Clayton, 1994-NMSC-064, ¶11, 117 N.M. 761, 877 P.2d 567.
Stewart v. State Farm Mut. Auto. Ins. Co., 1986-NMSC-073, ¶9, 104 N.M. 744, 726 P.2d 1374 (citing Gantt v. L & G Air Conditioning, 1983-NMCA-083, ¶21, 101 N.M. 208,
680 P.2d 348 (internal quotation omitted), modified by Mountain States Mut. Cas. Co. v. Vigil, 1996-NMCA-062, ¶11, 121 N.M. 812, 918 P.2d 728).
Id.
See Stinbrink v. Farmers Ins. Co. of Ariz., 1990-NMSC-108, 111 N.M. 179, 803 P.2d 664.

4  Defense News

|

Vol. II, 2020

whether an insured is entitled to UM/UIM benefits when the
tortfeasor has died.8 Before reaching a conclusion on this question, the Maidment Court completed a survey of the authority
on the issue.9 Notably, the Maidment Court looked approvingly
to the federal courts, noting that the Tenth Circuit adopted the
majority view that punitive damages are not available from the
estate of a wrongdoer noting that when “the tort-feasor [sic] is
dead, the primary purpose for imposition of punitive damages,
punishment, can no longer be accomplished.”10
The Maidment Court further considered the alternate purpose of punitive damages—deterrence.11 Looking to the Florida
Supreme Court (and the Fifth Circuit), the New Mexico Court
of Appeals recognized, “[w]hen . . . punishment is diffused and
unjustly inflicted upon the innocent, through a doctrine analogous
to attainder, the deterrent effect is frustrated.”12
In 1994, the New Mexico Supreme Court examined Maidment, a Court of Appeals’ opinion, and reaffirmed it.13 Jaramillo
provided nearly identical facts to Maidment. In Jaramillo, the
driver of a vehicle with passengers was killed in an automobile
accident.14 The New Mexico Supreme Court recognized that,
when a plaintiff “is not legally entitled to sue the tortfeasor’s
estate for punitive damages, her claims for UM coverage for
those damages must fail.”15
Arguably, what’s good for the goose is good for the gander. Just as Stewart and later, Stinbrink, found that public policy
prohibited the exclusion of punitive damages from UM/UIM
recovery, the Jaramillo Court recognized “that the public policy
underlying the award of punitive damages was to punish the
tortfeasor.”16 “When the tortfeasor cannot be punished for his
culpable behavior, punitive damages no longer have the desired
effect and, therefore, the victim loses the legal entitlement to
recover those damages.”17
The landscape of punitive damages recovery under UM/
UIM policies remained relatively unchanged until late last year.
On December 31, 2019, the United States District Court for the
District of New Mexico, sitting in diversity, applied the principles
of punishment and deterrence and determined that an insurer
should not be a liable for punitive damages when the tortfeasor
8
9
10
11
12
13
14
15
16
17
18
19
20
21

22
23
24

is unidentified. In Ammons v. Sentry Insurance Company, Judge
Steven Yarbrough was asked “whether Plaintiffs are entitled to
recover punitive damages under their uninsured property damage coverage for the actions of an unknown thief.”18 The Court
found, when applying New Mexico law, “[w]here an insured
could obtain punitive damages against an uninsured tortfeasor,
the insured is entitled to collect payment for those punitive
damages from his or her insurance company under the insured’s
UM policy.”19 Indeed, “New Mexico law is also clear that where
an insured could not legally recover punitive damages from
the tortfeasor, neither can he or she recover punitive damages
under his or her UM/UIM policy.”20
When the text of New Mexico’s Uninsured Motorist Act is
read through the lens of the punishment and deterrence public
policy underlying punitive damages, it is clear that an insurer
should not step in the shoes and pay punitive damages on behalf
of a party that will never be punished. As Judge Yarbrough
stated, “The goal of the [Uninsured Motorist Act] is to compensate. The goal of punitive damages is not compensation.”21 Thus,
the Court held, “[a]s long as the identity of the tortfeasor remains
unknown, punitive damages against the insurer can further
neither the purpose of punitive damages nor the purpose of
the [Uninsured Motorist Act].”22
The obvious rebuttal to Judge Yarbrough’s analysis is to simply dismiss Ammons as a non-binding federal opinion. Notably,
however, Judge Robert Brack issued a similarly reasoned opinion
just one week later in the case Dockery v. Allstate Insurance Co.
Like Ammons, the Dockery opinion reached the conclusion that
“[p]unitive damages are not available when the tortfeasors are
unknown and cannot be held culpable.”23 Judge Brack also looked
to Jaramillo, noting that victims lose the “legal entitlement” to
recover punitive damages when the “tortfeasor cannot be punished for his culpable behavior.”24 Like Judge Yarbrough, Judge
Brack appears to extend the theory that, since an unidentified
tortfeasor cannot be punished, the claimant is not entitled to
those damages.
Beyond the consistent reasoning found in two different
opinions on the same issue, it’s important to note that both

State Farm Mut. Auto. Ins. Co. v. Maidment, 1988-NMCA-060, ¶1, 107 N.M. 568, 761 P.2d 446.
Id. at ¶11.
Id. at ¶11 (citing Barnes v. Smith, 305 F.2d 226 (10th Cir.1962)).
Id. at ¶13.
Id. at ¶13 (citing Lohr v. Byrd, 522 So.2d 845, 846 (Fla. 1988)) (emphasis in original).
Jaramillo v. Providence Wash. Ins. Co., 1994-NMSC-018, ¶26, 117 N.M. 337, 871 P.2d 1343.
Id. at ¶2.
Id. at ¶22.
Id. at ¶23.
Id. at ¶24.
Ammons, 2019 WL 7372917, at *1.
Id. at *10 (citing Stinbrink, 1990-NMSC-108, ¶10).
Id. (citing Jaramillo, 1994-NMSC-018, ¶¶21-24).
Id. at *11 (citing Jaramillo, 1994-NMSC-018, ¶24 (“The purpose of requiring an insurer to provide UM coverage is to be sure that an injured insured is compensated for injuries even when the tortfeasor is financially irresponsible.”)) (emphasis in original); Madrid v. Marquez, 2001-NMCA-087, ¶4 (noting that punitive
damages are “sums awarded in addition to any compensatory or nominal damages, usually as punishment or deterrent levied against a defendant found guilty
of particularly aggravated misconduct, coupled with a malicious, reckless or otherwise wrongful state of mind” (internal quotation and citation omitted)); State
Farm Mut. Auto. Ins. Co. v. Progressive Specialty Ins. Co., 2001-NMCA-101, ¶13, 131 N.M. 304, 35 P.3d 309 (noting that, rather than compensating a plaintiff, punitive
damages are “a windfall conferred upon an otherwise fully compensated plaintiff” (internal quotation and citation omitted))).
Id.
Dockery v. Allstate Ins. Co., 1:19-cv-0190-RB-GJF, 2020 WL 59885, at *5 (D.N.M. Jan. 6, 2020).
Id. (citing Jaramillo, 1994-NMSC-018, ¶24).
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Judges Brack and Yarbrough’s reasoning was consistent with
previous binding authority, including Jaramillo and Maidment.
The arguments first raised in Maidment carry forward today
where Judges Brack and Yarbrough have both recently decided
that punishment cannot be imposed upon an unidentified tortfeasor. Punishing the uninsured motorist carrier for the conduct
of an unidentified tortfeasor obviously has no deterrent effect.
Inexplicably, neither opinion refers to Maidment. However, Judge
Yarbrough’s analysis parallels the analysis of the Maidment
25

Court, which unequivocally “join[ed] the majority by holding
that punitive damages may not be awarded against the estate
of a deceased tortfeasor.”25
While the debate over an insurer’s liability for punitive
damages is likely to continue until a binding appellate opinion
is issued, these recent federal opinions contain ample reasoning,
rooted in New Mexico precedent, to persuade other courts in
the interim.

Maidment, 1988-NMCA-060, ¶14.

Seeking Editorial Board Members
NMDLA seeks members to join the Defense News Editorial Board. The requirements for
service on the board are minimal but crucial to the continued success of the publication.
• Attendance at a majority of the 6 meetings held per year
• Contribution of concepts/topics for at least one article per year
• Writing or co-writing at least one article per year
The 2020 Editorial Board meetings are held on the second Tuesday of alternate months, 12
noon to 1:00 p.m. Please note that until further notice, our meetings are being conducted
telephonically due to Covid-19 concerns and restrictions.
Remaining meeting dates for 2020: August 11, October 13, and December 8.
Contact NMDLA for further information at admin@nmdla.org.

The New Mexico Defense Lawyers Association

Thank You Firm Contributors
Sustaining Partners
Atwood, Malone, Turner & Sabin, PA
Butt Thornton & Baehr PC
Chapman & Priest, PC
Civerolo, Gralow & Hill, PA
NMDLA Contributors
Modrall, Sperling, Roehl, Harris & Sisk, PA
Montgomery & Andrews Law Firm
Riley, Shane & Keller, PA
Rodey, Dickason, Sloan, Akin & Robb, PA

Contributing Partner
Mason & Isaacson, PA
To be recognized for annual contributions, contact nmdefense@nmdla.org.
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The Expert
Faker or Fabulous?

By The McHard Firm

Anne M. Layne, CPA/CFF, CFE, CAMS, Beth A. Mohr, CFE, CAMS, CCCI, PI1, Janet M. McHard, CPA, CFE, MAFF, CFF

Expert or no expert? That is the question that frequently arises in
litigation. More than one case has had an unfavorable outcome
as a result of the decision not to hire an expert, whether as a
designated expert witness or as a consultant to aid the attorney.
As experts, we would argue that most complex litigated matters
will benefit from including an expert in some field—whether
it’s economics, medicine, accident reconstruction, and yes, even
accounting. A better question to ask is: which expert do I hire?
A good expert can help you make appropriate strategic decisions. A bad expert can damage your case, and even generate
ethical issues. Here are some things to consider when hiring an
expert witness.
Do your due diligence
Black’s Law Dictionary defines an expert as “[a] person that
had knowledge and skills learned over years of experience in a
subject.”2 Therefore, a very important part of hiring an expert is
verifying that the person does, in fact, have years of experience
in a subject. Another important part of hiring an expert is confirming the reputation of the expert, and looking for anything
that could be a surprise during testimony. Performing a couple
of hours of due diligence using publicly available records or
sending an email out to an appropriate listserv can save you a
lot of heartache later on.
One of the most important parts of any due diligence search
is to confirm that the expert has all of the education and credentials they claim to possess. Most of this information can be
confirmed via third parties by doing a basic web search. State
regulated licenses, such as Certified Public Accountant or medical licenses, can usually be verified via database searches on the
appropriate oversight agency’s website. These same databases
will also indicate if that license is active, when the license was
received and if any disciplinary action has been taken against
the licensee. Sometimes, if required by the profession, the
1
2

search will also indicate if the licensee is in compliance with all
continuing education requirements. All of these are important
to know before hiring an expert.
While a simple online search will not tell you if someone
actually received a degree they claim to have, a search of the
school itself can give you an indication if the school offers
legitimate programs. If you search a school name and all of the
results include the words “buy your PhD”, “degrees granted for
experience” or “diploma mill”, you may want to look for another
expert.
Finally, see if you can find your expert on social media websites. If you can’t find them on Instagram and Facebook, that’s
probably a good thing! If you can, what do you see? Is there
anything publicly available that could be used against them
during testimony? Most experts will have a LinkedIn page, so
read the activity on that as well. We recently saw a post from an
expert who made disparaging comments towards an opposing
attorney. The post has since been deleted, but not before it was
seen by a lot of people—possibly even the attorney who was
the subject of the post. You don’t want your case to be affected
by your expert’s personal opinions and lack of discretion, so it’s
wise to look for those issues prior to hiring your expert.
It’s not all about the money
One of the first questions we experts get from attorneys
is, “How much will this cost?” While that is important information, cost should not be the deciding factor when it comes to
hiring an expert. Your decision should really emphasize the
qualifications, education and knowledge of the experts, and
the expert’s ability to communicate effectively, with cost being
a secondary consideration. Unfortunately, that is not the reality
of most cases. In many instances, attorneys are constrained by
cost when it comes to hiring experts. However, an experienced

New Mexico Private Investigator license number #2503, also licensed in additional states.
What is EXPERT?, The Law Dictionary, https://thelawdictionary.org/expert/ (last visited May 11, 2020).
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expert witness can help you formulate a persuasive argument
for the use of funds.
Even if you are seriously constrained by cost, the cheapest
hourly rate is not always the best option. Experienced expert
witnesses may charge more per hour, but may also be able to
perform the work more efficiently over fewer total hours, or at
least be able to give you an indication of whether or not they
can be helpful to your case in a reasonable time frame. Don’t
be afraid to ask your expert about hourly rates and explain the
financial reality of your case to the prospective expert. Also, be
mindful that some experts may use leveraging to be able to fit
into a smaller budget. “Leveraging” means work may be passed
down to less experienced employees that bill at lower hourly
rates. Experts may also use scope limitations to be able to work
within a smaller budget, such as looking at fewer transactions
and rendering an opinion based on those fewer transactions. Be
sure you understand the implications of using lower level staff
or the implications of the scope limitation prior to engaging
your expert. If the expert is unable or unwilling to explain how
leveraging or limited scope could impact your case, you may
want to look for a different expert.
Be wary of experts who offer a contingency fee. While we
will talk more about bias a little later on, a contingency fee
automatically creates an implicit bias which could affect the
outcomes of your expert’s analysis, as well as how the jury
views your expert’s credibility. Some professional standards
preclude or discourage the acceptance of contingency fees
by their members who provide expert testimony. If you are
considering asking your expert to accept contingency fees, be
sure to inquire about how this is reflected in their professional
standards. That’s something you don’t want to learn during
cross-examination of your expert.
One size does not fit all
It is important to hire an expert in the specific area that is of
concern in your case. You don’t want to hire a neurosurgeon to
look at a death that may have been the result of a heart attack. A
common misconception, however, is that a specialized financial
expert is not needed for a case. This misconception can damage
your case. Accounting has within it very specialized fields and
there are specific rules and standards for different areas of the
profession, and for various industries the profession serves.
Tax, audit, fraud examination, valuation and financial planning
are all services provided by CPAs, but not all CPA’s perform all
of these services. Additionally, a CPA who performs audits may
specialize in a specific industry that has its own set of industry
rules. For example, you wouldn’t want a CPA with a background
in auditing publicly traded companies to work on a case involving the finances of a government agency—the accounting rules
can be quite different.
When researching an expert, make sure you understand
specializations your expert may have and if those specializations
will help your case. A good expert won’t accept a case if they
do not have the appropriate knowledge, so if your expert tells
3

you they can’t do it, don’t push! It will be to your benefit to find
someone with the appropriate knowledge. Be skeptical of any
expert that does not have specific experience to understand the
facts of your case; be particularly wary if an expert insists that
specialized knowledge is not needed.
Beware of lurking bias
Experts are people too, which means they can all be affected
by bias. Many times, this bias won’t be obvious, as it may be based
on personal experiences that are not shared. For example, if your
expert was involved in a nasty divorce that involved infidelity,
that expert’s opinions may be affected if your case involves an
unfaithful spouse. Another example is an expert who is biased
for their own reasons of financial gain. While we would all like
to think that expert witnesses are not influenced by the amount
of fees that they’ll be receiving, but that is just not always the
case. Research shows that juries are particularly sensitive to the
credibility of the “hired gun” expert.3 An expert is more likely to
be disregarded if that person has always testified for the same
side of cases with no evidence of balance, or if their fees are in
some way related to their opinion, as opposed to an hourly rate.
How do you tell if your expert may have bias? Going back to
your due diligence, did you see anything in their online profile
that would indicate a bias? Is there any information available to
you related to previous cases that would indicate a bias? Is there
any information available to you related to your case that would
indicate your expert is biased?
We recently were involved in a case where the opposing
expert was also appointed as the bankruptcy trustee. That
expert admitted in an affidavit filed with the bankruptcy court
that he held a bias towards the defendant in the case. An analysis
of this expert’s statements showed there was clear bias against
the defendant and analysis of discovery revealed the expert had
business dealings with the defendant prior to the bankruptcy,
which he had failed to disclose to the court or counsel. As a
result, there are now arguments on the table regarding the
reliability of the work performed by that expert which could
have a detrimental effect on the case. These might have been
avoided if the attorneys were paying attention to signs of bias, or
had researched the trustee’s former business dealings with the
defendant. Of course, an ethical expert would have disclosed any
potential conflicts or prior relationship, prior to being engaged.
Conclusion
Involving an expert in your case is very important, and not
to be taken lightly. Incorporating these tips and tricks into your
search can prevent your case from turning into a disaster. Instead
of asking “Should I hire an expert?”, it’s clear the right question
should be “Is this expert fabulous or a faker?”
Questions? The partners of The McHard Firm can be reached
using contact information available at www.TheMcHardFirm.
com.

See generally Michael H. Ziemke & Stanley L. Brosky, Unloading the Hired Gun: Inoculation Effects in Expert Witness Testimony, 42-43 Int’l J.L. & Psychiatry 91, 91-97
(2015).
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The following attorneys are recognized in 2020 for

Excellence in the field of Alternative Dispute Resolution

Phil Davis
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Robert Sabin
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Interview of Judge Joshua Allison

By Alicia Santos
O’Brien & Padilla, P.C.

Q. Tell us about your background?
A. I was born and raised in rural Illinois. My dad was a Presbyterian minister in a small town and my mom was a high
school English teacher. We vacationed in New Mexico
regularly and so when I graduated from college and I was
looking for a place to be I came to New Mexico. I am in my
third career. My first career was working with homeless
people directly on the street and then also doing policy
work for affordable housing issues so that we would have
more money to help house people that needed to be
housed. I did that for about ten years. Then I went to law
school and practiced for 10 years, and now I’m a judge. my
background as a lawyer was all civil litigation. I represented
lawyers in variety of professional responsibility and other
matters. That was about half of my practice. I got a really
good exposure to a variety of lawsuits because every case
came with an underlying dispute. Those could have been a
domestic relations type case, could have been a plaintiff’s
personal injury case, contract dispute, whatever. I got lots
of variety, which was great.
Q. What did you like most about the private practice?
A. It was really the client work. It was feeling as though I had
people relying on me to help them get through their issues
whatever they were. I also did business partnership disputes, business divorces, and those were generally really
contentious. My favorite part of actually practicing law,
apart from helping the people, was getting to know the
people and the facts—all the parts of the disputes that
make things interesting. Then, getting into court to talk
about those issues, taking evidence, and trying to figure
out what actually happened and why. That was the best
part.
Q. In your practice, were you were hired by the insurance
company to represent individuals or were you hired
by the individuals directly?
10  Defense News
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A. Over the course of my practice, I did some of what I would
just call regular personal injury defense, where the insurance company hired me to represent their insured. That is
how I started out, insurance defense. When I switched over
to more legal malpractice defense work, the individuals
could choose me from a panel of attorneys with whom the
insurance company regularly worked. That was about half
of my practice and the other half was people hiring me to
help with either professional responsibility issues. I also
represented other professionals (architects and engineers
but no doctors). Those disputes were usually insurance
defense cases as well, but not always.
Q. Do you think that having had the experience of representing individuals through insurance companies
has shaped how you view issues on the bench?
A. Yes, in a very good way. I think one of the strengths that
I bring to the bench in a complex civil litigation docket is
that I understand the insurance issues behind the lawsuits.
A lot of those issues do not ever make their way to court,
but they’re present in those cases and they’re shaping how
the case is going to proceed behind the scenes, and I get
that. I think that it’s actually really helpful and helpful for
the coverage issues too, because I see a lot of those.
Q. What made you want to become a judge?
A. I really love practicing law and as I said before, really loved
working with the clients. That was the best part. But I
missed public service. Being a judge, first and foremost,
is about service to the public. It is a commitment to help
the community by making sure that the court runs well,
that we are moving cases along, and striving to ensure that
people have access to justice. I had worked in community
service before I went to law school. I tried to give back to
the legal community when I was a lawyer as well. I was on
the Board of Bar Commissioners. I was a member of the
Disciplinary Board. But I wanted to do more. So that is why

I decided to apply to be a trial court judge. I’m glad I got
the job.

where parties could do more in that regard is discovery
disputes.

Q. Did you have any preconceived notions or expectations when you first took the bench and, if so, has it
lived up to your expectations?

Q. With regard to discovery disputes, the Rules require
attorneys to make a good faith effort to try and resolve
the disputes before we bring them to court. As a judge
what would you like that good faith effort to consist
of?

A. I think one expectation I had was that my civil docket
would be mostly complex litigation issues, which would
dominate my time. That’s partly true. The other part of the
job that has been very welcomed to me—and something
I have enjoyed—are all of the less complex issues that are
necessary to help people simply live their lives. Issues such
as relatively unsophisticated name changes, to probate
issues, trust modifications, and work that isn’t necessarily complex but needs to be done efficiently in order for
people to move on through whatever legal issue they
are having. I didn’t think there would be as much of that,
but there is, and it’s really welcome because I get to see
people. There are people who come to court and they are
nervous. They don’t like court and they don’t like lawyers.
And we (me, my bailiff, and my TCAA) are privileged to help
those people get through their day. That’s the part that
has been most surprising to me but also very welcoming,
because it’s part of that public service that I was talking
about.

A. At a minimum, I expect that there will have been a phone
call between the lawyers to talk about what really is going
on. What really is the issue? Is the issue, for example, I can’t
tell from your objection if you are withholding any documents? If “you’re telling me that you’re not withholding
any documents and you send me that in a letter that’s fine.
But to have that conversation for the first time in court,
that’s what I think judges don’t like because that feels
like a waste of everybody’s time. At a minimum, I would
like to see frank discussions between the parties about
narrowing and figuring out the real issues with respect
to discovery before coming to court.
Q. What characteristics in a brief do you find to be most
compelling or persuasive?

A. About half of our cases have one party that is appearing
pro se. Let me put a plug in here for more resources for
civil legal services. In complex cases with a pro se party,
those cases can move slowly. “Instead of a scheduling
conference, for example, taking 12 minutes, it takes 45. A
motion for leave to amend, instead of being unopposed,
takes ninety minutes. Because of the complexity of those
cases, pro se litigants are at a disadvantage, and the cases
can languish. If we had more funding for civil legal services,
I think we would actually improve our court’s ability to
function across all divisions, which would help everyone.

A. The best briefs get to the issue on the first page and are
short. I’m not saying that a 30-page brief couldn’t be
excellent. But it should be reflective of the complexity of
the issues. Getting to the issue on the first page is truly
what helps create a good brief because then the judge
immediately knows what the issues are to be focused
on. I’ll read the whole brief with those issues in mind. I
really think, not to be too flip about it, that a bullet point
list on the first page is a great idea. Judge, here are the
three things that you have to decide, or here are the three
reasons why the other side is wrong, or here are the four
reasons I am right. Good briefs also contain short, distinct
factual statements. An undisputed material fact should not
be two paragraphs long. One sentence, one fact, that’s
good.

Q. So far what been your favorite and least favorite things
about being on the bench?

Q. In oral argument, what qualities do you find to be
persuasive?

A. My favorite thing about being on the bench is presiding
over matters where you take evidence. Those are definitely the most fun and most lively. I get to see all sorts of
humanity at play, and that’s the fun part.

A. The best oral arguments are those where the lawyer says,
in not so many words, “look if you disagree with me on this,
I’m going to lose, but here’s why you shouldn’t disagree
with me.” Those types of arguments make the disputes
easier to understand. I also try to repeat back to folks their
arguments so that if I got it wrong, they can say, “You’re
missing the boat, Judge.” The best oral arguments at the
hearing are those that are laser-focused on the real legal
and factual disputes, as opposed to a recitation of the brief.

Q. Do you see a lot of pro se litigants?

		 You asked about things I liked the least. This really isn’t
a dislike, it’s just something that we have to work on as
a community: The way we schedule our jury trials in our
district is not ideal. To put them on trailing dockets with
15 other cases is not a great way to manage a docket, but
without more resources, there isn’t a viable alternative. I
do believe in the jury system and I want people get access
to that when they need it. I just wish we could do it faster.
		 I don’t have any pet peeves. But I very much appreciate
when lawyers and the parties come to a hearing having
actually talked about what the issues really are. It’s very
hard to rule when the parties have very starkly different
views of what is even in dispute. An obvious example of

Q. Do you have any pet peeves with regard to attorneys
appearing in your courtroom?
A. I tend to be pretty informal when we are not taking evidence. Some lawyers take advantage of that, but not too
many. The slippery slope there, though, is that the more
informal we get, the more lawyers get to talking to each
other instead of with me. That is something that I try to
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minimize. I am supposed to be the one that is controlling
the courtroom and when lawyers start arguing directly
with each other, it can get a little, well, interesting.
Q. What overall advice would you give lawyers who are
appearing before you in the courtroom?
A. It is very important to get to know the lawyers on the
other side if you haven’t already done so. I think it is really
important. Also, getting to know the judge outside of the
courtroom is really important. It’s easier to have a discussion on complex issues with people you know and work
with (and hopefully respect) than it is with people that
you don’t really know at all. So, I encourage everybody to
get to know one another, more than by e-mails. With me
personally, I encourage lawyers to introduce themselves
to me at professional functions, dinners, whatever. If I’m
out and about, pull me aside and say “hey, you don’t know
me, I’m a new graduate from the law school getting my
license and I just wanted to introduce myself.” Getting to
know one another is important.
Q. Do you feel any kind of isolation now that you are a
judge? Do you feel that people are not as open? Or not
as friendly?
A. It can be a lonely, isolating job. I really work only with my
bailiff and my TCAA. We civil judges meet and talk often,
but it’s not the same as being in practice with colleagues.
As I mentioned above, I’d like to have more interaction
with lawyers in the community, but I think there is an
apprehension by judges and lawyers about having those
informal conversations. I’d like to work to change that
while respecting our mutual, professional obligations.
Q. How is your workload? Is it more or less than you
expected?
A. It is more than I expected, which is hard to believe because
I thought it was going to be alot of work. There are really
two parts of the job. There is what I would call the civil
jury trial part of the job. Then there are other matters and
more administrative issues relating to simpler cases. Managing those two general types of matters is harder than
I thought it would be, and I wouldn’t be able to do it if it
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weren’t for my awesome staff and the staff at the court.
There are 330 or more people who work at our courthouse
and they make it work really well. It is amazing how much
paper (I’ll say paper, even though it’s not paper anymore)
comes through that courthouse. It’s all managed by the
people who do it every day. It’s a ton of work, and we do
it well.
Q. How do you feel about your work/life balance now as
a judge? Do you feel you have a better or worse work/
life balance as compared to when you were in private
practice?
A. It is better but not because of the work-load. It’s better
because I made a deliberate change when I went from
being a lawyer to a judge to not have my work on my
phone. I made that decision because I could, as I was starting over. I was making a clean-break from client-driven
work to work as a judge. I learned from private practice
that my work/life imbalance was being tied to my phone.
Lawyers are the worst about our phones. We will send
e-mails at 11:30 at night and at 5:00 in the morning. Not
being tied to my phone has given me a better work/life
balance, and I’m a better person for it.
Q. Is there anything else that you want to tell the readers
of Defense News or the legal community at large?
A. What I would tell people is that my job is to help move
the cases along because I think that’s better for our judicial system. So, you’ll hear me say that when you appear
before me. At the same time, having been a civil litigator,
I understand that cases are challenging. Things happen
in cases that we didn’t expect. So long as no party is
unfairly prejudiced, we can have some flexibility to deal
with those unforeseen circumstances. But mostly, I want
the jury to walk out of the courtroom saying, “That works.
That justice system works.” My focus on more complex
cases is maintaining a schedule but also making sure that
we’re ready for trial so that everyone—parties, jurors,
witnesses—leave feeling as though the system worked.
This is a really great job. I’m very honored to have it,
and I feel well-suited for it. This is what I’m supposed to
be doing.
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Hedonic Damages
An Abuse of the Statistical Value of Life

By Gene A. Trevino, Ph.D.
Economic Evidence

New Mexico Uniform Jury Instructions
allow for the award of the value of life
apart from a decedent’s earning capacity and loss of the enjoyment of life in
personal injury cases.1 These types
of general compensatory damages
are commonly referred to as hedonic
damages.2 In Romero v. Byers, the New
Mexico Supreme Court affirmed that a
jury could award loss of enjoyment of
life damages in wrongful death cases.3
Subsequently, Couch v. Astec Industries,
Inc. defined the parameters of value of
life testimony by stating economists could testify to the concept
of the value of a statistical life (“VSL”) but not proffer a specific
number.4 Later, in Sena v. New Mexico State Police, VSL testimony
was extended to personal injury cases.5
Although testimony regarding the value of statistical life is
routinely allowed in New Mexico personal injury and wrongful
death cases, the concept of statistical value of life was never
intended for assessing damages in legal proceedings. The objective of this article is to provide background on VSL, its legitimate
use in formulating public policy, and its abuse in assessing
damages in personal injury and wrongful death cases. The first
section of this article will present a history of VSL. The second
section will discuss the valid use of VSL by government agencies.
The final section will discuss why the use of VSL is ill-suited for
assessing general compensatory damages in personal injury
1

2
3
4
5
6
7
8
9
10
11
12

and wrongful death cases. The final
section will present the author’s concluding comments.
I. History of VSL
The concept of VSL emanates
from the early days of the cold-war
era. Beginning as a department inside
of McDonald Douglas Aircraft Company, the Rand Corporation became
independent in 1948 with support
from the Ford Foundation.6 The objective of the Rand Corporation was to improve on World War II
research methods utilizing the latest technology.7 In 1949, the
U.S. Air Force tasked the Rand Corporation with designing a
strategy for an airstrike on the Soviet Union.8 The objective was
to determine the best mix of bombs and bombers that would
have maximized damage to the Soviets given a fixed budget.9 In
1950, the Rand Corporation responded with a plan to overwhelm
Soviet air defenses by filling the skies with cheap, vulnerable
propeller planes that carried no nuclear bombs.10 Although
casualties would be high, the mission of bombing the Soviet
Union would be accomplished.11
Upon review, the Air Force leadership rejected the plan
because the scientists did not consider the value of human life
in formulating their strategy.12 The top Air Force officers, many

Antonio R. Avalos., et al. Assessing Economic Damages in Personal Injury and Wrongful Death Litigation: The State of New Mexico, 28 J. Forensic Eco. 211, 211-26
(2019).
W. Kip Viscusi, Identifying the Legitimate Role of the Value of a Statistical Life, 25 J. Legal Econ. 5, 18 (2019).
See Romero v. Byers, 1994-NMSC-031, ¶¶18-19, 117 N.M. 422, 872 P.2d 840.
Couch v. Astec Indus., Inc., 2002-NMCA-084, ¶19, 132 N.M. 631, 53 P.3d 398.
Sena v. New Mexico State Police, 1995-NMCA-003, ¶29, 119 N.M. 471, 892 P.2d. 604.
See generally H. Spencer Banzhaf, The Cold-War Origins of the Value of Statistical Life, 28 J. of Econ. Persp. 213, 213-226 (2014).
See generally id.
See generally id.
See generally id.
See generally id.
See generally id.
See generally Banzhaf, supra note 6, at 213-226.
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of whom were former pilots, were offended and The Rand Corporation’s plan was deemed a failure.13 In an effort to remedy
the problem of not considering the value of human life, the
Rand Corporation extended its research efforts into the social
sciences.14 Economists quickly realized the challenges of valuing
human life because human lives are not bought and sold in the
marketplace.15 In the 1960s, economists still deemed the valuation of human life inappropriate; however, in an effort to solve
the problem of valuing human life economists began exploring
the exchange of risk and dollars.16 In 1968, Thomas Schelling, a
Nobel prize-winning economist, published a paper based on
the exchange of risk of death and dollars in which the phrase
“Value of a Statistical Life” was introduced.17
It was not until the 1980s that VSL was used by the U.S.
Government.18 By way of the 1980 Paperwork Reduction Act, the
Office of Information and Regulatory Affairs was created as part
of the Office of Management and Budget.19 President Reagan
gave the Office of Management and Budget the responsibility
of reviewing and approving rules for federal agencies based on
their costs and benefits.20 In 1982, the Office of Management
and Budget rejected proposed regulations advanced by the
Occupational Safety and Health Administration (OSHA) based on
income loss and medical costs.21 OSHA appealed and the decision was reviewed by economist W. Kip Viscusi who used VSL to
monetize the benefits of the proposed regulations.22 The use of
VSL as a measure of statistical lives saved increased the value of
the benefits of the proposed regulations which offset the costs
of the proposed regulations.23 Due to the use of VSL, OSHA’s
proposed regulations were approved by the Regan administration.24 Ever since this watershed event, federal agencies such as
the Environmental Protection Agency (“EPA”), the Department
of Agriculture, and the Department of Transportation, began
routinely using VSL in their cost-benefit analysis.25
II. VSL and Public Policy
Because VSL is a measure of incremental reductions in
mortality risks, it is well-suited for cost-benefit analysis of safety-enhancing expenditures. The objective of cost-benefit analysis is to determine if expenditures on public safety are made
in a cost-effective manner. In order to conduct cost-benefit
analysis, the reductions in mortality risks must be monetized.
For example, if a government agency uses a VSL of $9 million,
proposed regulations with a cost per life saved of less than $9
million would pass the cost-benefit test. Conversely, proposed
regulations with a cost per life saved greater than $9 million
would not pass the cost-benefit test. As one can discern, with13
14
15
16
17
18
19
20
21
22
23
24
25

out measures such as VSL there would be little incentive for
government agencies to make safety-enhancing expenditures
and society would be worse off.
The cost of safety regulations and safety-enhancing infrastructure are readily available; however, the benefits produced
by the expenditure are not. The problem policymakers face is
assigning corresponding benefits to safety expenditures. The
use of VSL to monetize the benefits of proposed safety-expenditures solves this problem. Safety expenditures reduce mortality
risk and VSL measures the value of reductions of mortality risk
for large segments of the population; hence, VSL is well-suited
for analyzing the costs and the benefits for proposed safety
expenditures. In order to appreciate how VSL is appropriate for
measuring small reductions in mortality, one must understand
VSL is not a measure of certain death. The best VSL can do is to
put a value on small reductions in mortality risk.
For example, assume a person spends $500 on smoke
detectors to reduce the chance of dying in a house fire. Further
assume that the smoke detectors reduce the chance of death
by 1/10,000, or .0001. If all 10,000 persons spend $500 for smoke
detectors, then this would constitute a VSL of $5 million (i.e.,
the cost to save one life would be $5 million). It is plausible that
a person would spend $500 on smoke detectors to make their
house safer; however, it is not likely that these persons would
have $5 million to spend to avoid certain death. Because few
persons have $5 million to spend on avoiding certain death, it is
impossible to draw conclusions about the value of their lives. The
phrase VSL results from the fact that the units of mortality risks
are aggregated to equal the cost to save one human life. VSL’s
embodiment of an anonymous statistical person makes it appropriate for cost-benefits analysis in the context of public policy
because proposed expenditures effect a large cross section of
the population, such as motorists, rather than a specific person.
III. Why VSL is Not a Valid Measure of General
Compensatory Damages
The reasons that make VSL well-suited for cost-benefit
analysis of proposed safety expenditures are the same reasons
that make VSL ill-suited as a measure of general compensatory
damages in personal injury and wrongful death cases. There
are three shortcomings to using VSL as a measure of general
compensatory damages in wrongful death litigation. The first
shortcoming is that VSL is not a measure of the value of a human
life. The second shortcoming is that VSL represents the value of
reductions in mortality risk to a statistical person rather than a

See generally id.
See generally id.
See generally id.
See generally id.
See generally id.
See generally Viscusi, supra note 2, at 5-28.
See generally id.
See generally id.
See generally id.
See generally id.
See generally id.
See generally Viscusi, supra note 2, at 5-28.
See generally id.
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specific individual. The third shortcoming is that VSL estimates
are ex-ante (i.e., prior to death).
VSL is not a measure of the value of a human life. The phrase
VSL is a misnomer because it does not represent the value of
a human life—as many purport. VSL is a poor choice of words
because it misleads people into believing VSL represents the
value of a human being.26 The EPA recognizes that VSL misleads
the public into believing that it represents the value of a human
being and has proposed to the Science Advisory Board that
VSL be replaced with the more accurate term “value of mortality risk-reduction[.]”27 When VSL forms the basis for expert
testimony in wrongful death cases, triers of fact are duped into
believing that the economic expert is testifying about the value
of a human life. Understanding the fact that VSL does not represent the value of a human life is paramount when countering
hedonic damage testimony.
A statistical person is not a specific individual. Because a
statistical person is an artifact of aggregating mortality risk
units to equal the cost to save the life of one person out of many
persons, it has no relation to the life of a human being, much less
the life of a decedent in a wrongful death case. The fact that VSL
is sensitive to income level, risk preferences, and age has been
acknowledged by noted scholars on the subject.28 Government
agencies use meta-analysis, which is the reliance on many VSL
studies; hence, VSL used by them represents a large cross section
of the population—rather than a specific person. There is no
convincing reason to believe that VSL remotely represents the
value of a decedent in a wrongful death case.
Mortality risks are pre-death and wrongful death damages
are assessed post-death. In wrongful death cases, the trier of fact
is charged with the assessment of these damages post-mortem.
The use of VSL in wrongful death cases introduces a fundamental disconnect between the post-death assessment of general
compensatory damages and statistical life values premised on
pre-death risks. This disconnect occurs because the mortality
risk reductions used in the formulation of VSL are ex-ante and
the assessment of a decedent’s value of life is ex-post. The risks
assessed in the formulation of VSL were made by persons who
were alive and not contemplating certain death. It is not possible to know the risk preferences of decedents because they
are dead. Not only is there no rational nexus between VSL and
a decedent but it is impossible to compensate a dead person.
The persons in VSL studies are exchanging dollars for small
reductions in mortality risk; however, the decedent is not able
to make such an exchange. Moreover, the decedent’s death
cannot be prevented.
The use of VSL as a proxy for the value of a decedent’s life
is to apply an ex-ante solution to an ex-post problem. The use of
VSL in wrongful death cases ignores the fundamental distinction
26
27

28
29
30
31

between a statistical death and the death of an actual person.
In his seminal writing regarding VSL, Thomas Shelling noted
that the death of a particular individual cannot be treated as a
consumer choice.29
Knowing the history of VSL, how it is used by government
agencies, and the fact that is does not represent the value of a
human life, one is hard-pressed to understand the logic behind
using VSL as a measure of enjoyment of life in personal injury
cases. A major shortcoming with using VSL as a measure of
enjoyment of life in personal injury cases is that death is forever
and happiness is ephemeral. 30 At the time of trial, an injured
plaintiff may be very unhappy as a result of their injury; however,
with time, and fair compensation, it is likely that their level of
happiness will improve. The use of VSL in personal injury cases
is just as misguided as its use in wrongful death cases for the
aforementioned reasons.
The use of VSL in drafting public policy and the use of VSL
in assessing damages in tort litigation are two very different
functions. It should be noted that the September 11th Victims
Compensation Fund did not use VSL as a measure of compensation even though it provided payment for pain and suffering. In
wrongful death cases in which the government is a defendant,
VSL is not used as a measure of damages. It is incorrect for plaintiffs to assert that using VSL as a proxy for the value of life, or the
enjoyment of life, reflects government practices.31
IV. Conclusion
This article provided a brief history of VSL and discussed
its legitimate use in the context of public policy formation. The
reasons that make VSL well-suited for cost-benefit analysis of
safety expenditures by government agencies are the reasons
that make VSL ill-suited for assessing damages in personal injury
and wrongful death cases. The reasons why VSL is ill-suited
for assessing general compensatory damages are as follows:
VSL does not equate to the value of a human life, a statistical
person is not a real person, and VSL’s pre-death mortality risks
and post-death assessment of damages are disconnected. The
name “value of statistical life” is merely an artifact of aggregating
dollar values for small reductions in risk over many people until
they equal the cost to save one life. A statistical life is based on
mathematics and has no connection to the value of a human
being. The main takeaway from this article is that VSL does not
represent the value of life.
GENE A. TREVINO, PH.D is a forensic economist with Economic Evidence in San Antonio, Texas. Dr. Trevino specializes in the valuation
of closely held businesses and the valuation of economic loss for civil
litigation. He can be reached at: drtrevino@economicevidence.com.
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Looking Back At Products Liability From 2019
The First Installment of Tenth Circuit Case Law

By Brandon M. Meyers, Esq.
McCoy Leavitt Laskey LLC

The area of products liability is
expansive and ever-evolving. Indeed,
“[t]ens of thousands of product liability cases are filed annually in state
and federal courts, including some
as class or other mass tort actions
that can involve thousands or even
millions of individuals as plaintiffs.”1
As defense lawyers handling these
cases, we owe it to ourselves and our
clients to stay informed of developments in the law of products liability. The following is a summary of
decisions involving products liability cases in the Tenth Circuit
Court of Appeals from 2019, as well as the lower courts therein.
Given the volume of cases ranging from personal jurisdiction to
protective orders and admissibility of expert witness testimony
and evidence, this article will span two editions of Defense News.
This first installment includes decisions from the Tenth Circuit
Court of Appeals and the United States District Courts for the
Districts of Colorado, Kansas, and New Mexico.
I. Tenth Circuit Court of Appeals
A. Lopez v. Stanley Black & Decker, Inc.2
The plaintiff sued the defendants when two of his fingers
were severed by the blade of a table power saw. After removing
the case to the federal district court, the court granted summary
judgment in favor of the defendant, reasoning that under Texas
law it could not be held liable as the successor for the liabilities
of a company it had acquired.
On appeal, the Tenth Circuit Court of Appeals upheld the
decision. Tort-based conflict-of-law rules should apply. Because
New Mexico’s tort-based conflict-of-law rule dictates that the
1
2
3
4

laws of the state where the wrong
occurred apply, Texas law governed.
Under Texas law, companies cannot be
held liable merely as a result of their
successor status unless they expressly
assume the liability of the acquired
company. An analysis of the defendant’s acquisition agreement revealed
it unambiguously did not assume such
liabilities. Therefore, summary judgment
was appropriate.
B. Cerveny v. Aventis, Inc.3
The plaintiffs alleged birth defects to their son from
pre-pregnancy ingestion of Clomid, a drug that helps women
conceive by stimulating ovulation. The federal district court
granted summary judgment in favor of the defendant.
On appeal, the Tenth Circuit Court of Appeals upheld the
decision based on the fact that Clomid’s warning did not apply
to the plaintiffs. The defendant had warned of the risk of harm
if Clomid was taken during pregnancy, not before pregnancy.
The plaintiffs had not taken Clomid during pregnancy. As such,
the warning did not apply to the plaintiffs. And the content of
the warning was not false. The plaintiffs thus failed to prove
their claims under Utah law.
C. Siegel v. Blue Giant Equipment Corporation4
The plaintiff sued for personal injuries as a result of a workplace accident where he fell out of a stationary dock scissor
lift. The federal district court granted the defendant’s motions
for a protective order, to exclude the plaintiff’s expert, and for
summary judgment.

Mitchell A. Polinsky & Steven Shavell, The Uneasy Case for Product Liability, 123 Harv. L. Rev. 1437, 1439 (2010) (footnote omitted).
Lopez v. Stanley Black & Decker, Inc., 764 Fed. Appx. 703 (10th Cir. 2019).
Cerveny v. Aventis, Inc., 783 Fed. Appx. 804 (10th Cir. 2019).
Siegel v. Blue Giant Equip. Corp., Nos. 18-5113, 19-5007 & 19-5008, 2019 WL 5549331 (10th Cir. Oct. 28, 2019).
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The Tenth Circuit Court of Appeals upheld the decision on
appeal. The defendant had shown good cause for the requested
protective order. Furthermore, the plaintiff’s expert lacked relevant experience to offer his opinions. In light of this exclusion
and the evidence in the record, summary judgment was proper.
II. United States District Court for the District of Colorado
A. Mestas v. Air & Liquid Systems Corporation5
The plaintiffs alleged they developed mesothelioma from
take-home and direct exposure to asbestos. The federal court
denied, in part, and granted, in part, the defendants’ motion
to dismiss all claims because it believed the defendant may
have a duty depending on the foreseeability of the plaintiffs
being subjected to take-home asbestos exposure. With regard
to breach of warranty claims, they were not viable against the
defendants who did not manufacture the products at issue
involved with the direct exposure. Finally, the loss of consortium
claims were proper because the plaintiffs stated in the complaint
they were spouses.
B. Fischer v. BMW of North America, LLC6
The plaintiff alleged he suffered personal injuries when his
finger was pinned between the asphalt and a lug wrench while
changing his front tire. The federal court granted the defendant’s
motion to dismiss for lack of personal jurisdiction because the
defendant did not have sufficient minimum contacts with Colorado. There was no evidence the defendant had specifically
targeted Colorado with its distribution efforts, or exercised
direction or control over distribution efforts in Colorado. And
the defendant’s subsidiary in Colorado was not the agent or
alter ego of the defendant.
C. Eim v. CRF Frozen Foods7
The plaintiff alleged he got sick after consuming frozen
vegetables. The federal court granted the defendants’ motion
to dismiss the plaintiff’s claims against them for lack of personal
jurisdiction because the defendants did not have sufficient
minimum contacts with Colorado. The defendants were not
registered to do business in Colorado, did not maintain a physical presence in Colorado, did not maintain agents for service
of process in Colorado, and did not have any employees in
Colorado. And the defendants’ subsidiaries were not the agents
or alter egos of them.

by the federal court but the plaintiff requested the protective
order be revised to include a sharing provision.
The federal court denied the motion. An unfettered sharing
provision was an improper attempt to provide a strategic discovery benefit to counsel and litigants in future cases against
the defendants and had no bearing on discovery in the case.
And the plaintiff provided no evidence of the number of rollover accident deaths involving similar facts or that there are a
multitude of similar cases across the country.
E. Lynch v. Olympus America, Inc.9
The plaintiff sued the manufacturer, sellers, and distributers
of an endoscope. The federal court denied the defendants
second motion to dismiss for lack of personal jurisdiction and
failure to state a claim. Personal jurisdiction was proper because
the plaintiff had met the burden of showing sufficient minimum
contacts, e.g., the defendants maintained a relationship with a
Colorado doctor, physically sent a representative into the forum
to solicit business and sent scopes for prototype testing, and had
another representative travel to Colorado to build loyalty and
increase sales of the endoscopy scopes in Colorado. Additionally,
the plaintiff stated plausible claims for relief for design defect
product liability, failure to warn product liability, and intentional
and negligent misrepresentation.
F. Thompson v. Ford Motor Company10
The plaintiff alleged she suffered personal injuries when
her vehicle self-shifted into reverse and rolled backwards over
her leg. The federal court granted the defendant’s motion to
dismiss for lack of personal jurisdiction because there was no
general or specific personal jurisdiction over the defendant.
General personal jurisdiction was lacking because the defendant was incorporated in Delaware, had its principal place of
business in Michigan, and its activities in Colorado were not so
substantial and of such a nature as to render the defendant at
home in Colorado. As to specific personal jurisdiction, there was
not a sufficient connection between the defendant’s activities
in Colorado and the plaintiff’s claims.
G. Shaw v. Shandong Yongsheng Rubber Company Ltd.11

D. Strough v. General Motors LLC8

The plaintiff alleged she suffered personal injuries from
a motor vehicle accident which was caused by the failure and
tread separation of a tire manufactured and distributed by the
defendants. The parties submitted a dispute to the federal court
over a stipulated protective order.

The plaintiff alleged the decedent died from being ejected
during a single roll-over accident. A protective order was entered

Pertinently, the federal court held the plaintiff could not
make a showing for the necessity of a sharing provision. Second,

5

6
7
8
9
10
11

Mestas v. Air & Liquid Sys. Corp., Civil Action No. 18-cv-01006-RM-NYM, 2019 WL 1967129 (Jan. 29, 2019), aff’d Mestas v. Air & Liquid Sys. Corp., Civil Action no.
18-cv-01006-RM-NYM, 2019 WL 1253683 (D. Colo. Mar. 19, 2019).
Fischer v. BMW of N. Am., LLC, 376 F. Supp. 3d 1178 (D. Colo. 2019).
Eim v. CRF Frozen Foods, Civil Action No. 18-cv-01404-PAB-KLM, 2019 WL 1382790 (D. Colo. Mar. 26, 2019).
Strough v. Gen. Motors LLC, Civil Action No. 18-cv-03303-PAB-NRN, 2019 WL 2357306 (D. Colo. June 4, 2019).
Lynch v. Olympus Am., Inc., Civil Action No. 18-cv-00512-NYW, 2019 WL 2372841 (D. Colo. June 5, 2019).
Thompson v. Ford Motor Co., Civil Action No. 18-cv-3324-WJM-KMT, 2019 WL 4645446 (D. Colo. Sept. 24, 2019).
Shaw v. Shandong Yongsheng Rubber Co. Ltd., Civil Action No. 1:18-cv-00867-RM-SKC, 2019 WL 5593305 (D. Colo. Oct. 30, 2019).
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the plaintiffs’ proposed provision to further limit the sharing of
her private health information denied the defendants the opportunity to use confidential information to assess and evaluate the
plaintiff’s claims. Third, the plaintiff’s exception to a standard
“return after litigation” provision would render it superfluous.
Finally, the plaintiff’s proposed provision that would deem
protected documents as authentic copies of business records
if produced and designated as protected was neither necessary
nor useful.

granted the defendant’s motion to dismiss all of the plaintiff’s
claims except breach of express warranty. The plaintiff failed to
plead its various tort theories as a single action under the Kansas
Product Liability Act and the Federal Seed Act did not preempt
the Kansas Product Liability Act’s consolidation of tort claims.
Moreover, the plaintiff’s property damage allegation could not
stand alone because the Kansas Product Liability Act embraced
it. Finally, as to breach of the implied warranty of fitness and
merchantability, there was no requisite privity of contract.

III. United States District Court for the District of Kansas

E. Watson v. Mylan Pharmaceuticals, Inc.16

A. Schehrer v. Smith & Nephew, Inc.12

The plaintiff, proceeding pro se, sued the defendants for injuries from the use of an FDA-approved generic of the anti-acne
drug. The federal court denied the plaintiff’s various motions
and granted the defendants’ motion to dismiss. Not only were
the plaintiff’s claims barred by claim preclusion, but also by the
two-year statute of limitations in the Kansas Product Liability Act
and the preemptive effect of the Food Drug and Cosmetic Act.

The plaintiff alleged she suffered harm resulting from the
implantation of a particular medical device in her hips in two
surgeries. The federal court denied the defendants’ motion to
stay proceedings pending a decision as to transfer by the Judicial Panel on Multidistrict Litigation and granted the plaintiff’s
motion to remand based on a lack of diversity jurisdiction. There
was no diversity of citizenship and the defendants could not
establish fraudulent joinder.
B. Bratcher v. Biomet Orthopedics, LLC13
The plaintiffs alleged they suffered injuries from the failure of metal-on-metal hip implant systems. The federal court
granted the plaintiff’s motion to amend their complaint to add
a claim for punitive damages and add a new defendant. The
only objection to the motion was from the defendant to be
added, on the grounds that there would not be a basis for personal jurisdiction over it. However, the federal court disagreed
because the plaintiffs should be afforded the opportunity to
offer evidence to support their allegations.
C. Gale v. Mentor Worldwide, LLC14
The plaintiffs alleged they suffered personal injuries from
the use of silicone breast implants. The federal court granted
the defendant’s motion to stay discovery and all other Federal
Rule of Civil Procedure 26 activities until its motion to dismiss
for failure to state a claim was resolved. The federal court recognized the expense and complexity that discovery in this
case could involve such that the motion to dismiss needed to
be resolved first.
D. Frontier AG, Inc. v. Nuseed Americas Inc.

15

The plaintiff sued the defendant for sunflower seeds that
failed to germinate at their expected rate. The federal court
12
13
14
15
16

17

18
19

F. Brooks v. Mentor Worldwide, LLC17
The plaintiffs alleged they suffered injuries from silicone
breast implants. The federal court granted the defendant’s
motion to dismiss because the Medical Device Amendments to
the Food Drug and Cosmetic Act either expressly or impliedly
preempted all of the plaintiffs’ claims. The plaintiff’s claims
added to the federal requirements or were based on violations
of federal law, not state law.
G. Knobbe v. Deere & Company18
The plaintiff alleged he suffered property damage arising
out a fire. The federal court granted the plaintiff’s motion to
amend his complaint, in part, to reframe his claims under the
Kansas Product Liability Act. However, it denied the plaintiff the
opportunity to seek damages for tow services and farm labor
at the time because he needed to come up with an alternative
claim to support those damage theories.
IV. United States District Court for the District of New
Mexico
A. Schmidt v. Navistar, Inc.19
The plaintiff alleged the decedent died in a single-vehicle
rollover. The federal court denied the defendants’ motion to dismiss based on issue preclusion and, alternatively, lack of personal
jurisdiction. As to issue preclusion, the personal representative
of the wrongful death estate was not a party to the prior action

Schehrer v. Smith & Nephew, Inc., Case No. 19-2003-JWL, 2019 WL 1002419 (D. Kansas Mar. 1, 2019).
Bratcher v. Biomet Orthopedics, LLC., Case No. 19-cv-4015-SAC-TJJ, 2019 WL 2342976 (D. Kansas June 3, 2019).
Gale v. Mentor Worldwide, LLC, Case No. 19-cv-2088-KHV-TJJ, 2019 WL 2567790 (D. Kansas June 21, 2019).
Frontier AG, Inc. v. Nuseed Americas Inc., Case No. 18-2352-DDC-TJJ, 2019 WL 3219334 (D. Kansas July 17, 2019).
Watson v. Mylan Pharms., Inc., Case No. 18-04137-CM-JPO, 2019 WL 3252745 (D. Kansas July 18, 2019), appeal filed Watson v. Mylan Pharms., Case No. 19-3162 (10th
Cir. Aug. 5, 2019).
Brooks v. Mentor Worldwide, LLC, Case No. 19-2088-KHV, 2019 WL 4628264 (D. Kansas Sept. 23, 2019), appeal filed Brooks v. Mentor Worldwide, LLC, Case No. 19-3240
(10th Cir. Oct. 24, 2019).
Knobbe v. Deere & Co., Case No. 19-1248-EFM-ADM, 2019 WL 6307723 (D. Kansas Nov. 25, 2019).
Schmidt v. Navistar, Inc., 18cv321 KG/KBM, 2019 WL 1024285 (D.N.M. Mar. 4, 2019) appeal filed Navistar v. Schmidt, Case No. 19-701 (10th Cir. June 3, 2019).
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and no exceptions to the general rule of issue preclusion applied.
Regarding personal jurisdiction, the defendants consented to
general personal jurisdiction in New Mexico by registering to
transact business in New Mexico and by maintaining its registration under the New Mexico Business Corporation Act.

facts. The remaining defendants provided no support for their
allegation that the product at issue was incapable of being
made safe.

B. Nowell v. Medtronic Inc.20

The plaintiff alleged he suffered personal injuries falling
from the side stairs of a semi-tractor trailer. The federal court
granted the plaintiff’s motion to remand. There was not consent
to removal from all defendants. The non-consenting co-defendant was not a nominal or formal party and it was not improperly
joined or served. While the non-consenting co-defendant was
in default, the defendant never attempted to get consent from
the non-consenting co-defendant.

The plaintiff alleged she suffered injuries from repair of
her hernia. The federal court granted the defendants’ motion
to dismiss. The plaintiff’s claims were untimely per the statute of limitations. And the plaintiff’s factual allegations in her
complaint lacked sufficient specificity as to causation, specific
defect, existence of a feasible alternative design, affirmations or
representations, and punitive damage conduct.
C. Sleep v. Schwan’s Company

G. Derrick v. Standard Nutrition Company25
21

The plaintiff alleged she suffered personal injuries from a
nail found in a frozen pizza she purchased. The federal court
denied the plaintiff’s motion to remand. The defendants timely
removed the matter within the 30-day limitation (including
additional time for a holiday and the deadline landing on a
weekend). And there was diversity of citizenship and the amount
in controversy exceeded $75,000. While the plaintiff asserted in
her complaint that the amount in controversy did not exceed
$75,000, she had sent a settlement demand package to the
defendants stating that damages may exceed $75,000.
D. Kellogg-Borchardt v. Mazda Motor Corporation22
The plaintiffs alleged injuries from an automobile accident.
The federal court granted the defendant’s motion to dismiss
for lack of personal jurisdiction. The defendant’s contacts with
New Mexico were not of a character to warrant the exercise of
general personal jurisdiction, and Defendant did not establish
sufficient minimum contacts with New Mexico.
E. Aguirre v. Atrium Medical Corporation23
The plaintiff alleged she was injured by a product that was
used to repair her hernia. The federal court dismissed multiple
defendants on personal jurisdiction grounds. However, the
federal court refused to dismiss the plaintiff’s tort and express
warranty claims with the remaining defendants because it was
not clear on the face of the complaint that her claims were timebarred. Her implied warranty claim was time-barred though. The
plaintiff’s product liability claims were supported by sufficient
20
21
22
23
24

25

26

F. Swanson v. JSR Trucking Inc.24

The plaintiffs alleged their horses were injured and died
from monensin-contaminated feed manufactured and sold
by the defendant. The federal court granted the defendant’s
motion for summary judgment in part, granted the defendant’s motion to exclude the plaintiff’s expert, and denied the
plaintiffs’ motion for partial summary judgment. The plaintiffs’
expert was excluded because they failed to comply with the
rules regarding expert disclosure. Multiple causes of action were
dismissed due to this lack of expert evidence. Two other causes
of action, cruelty to animals and negligent infliction of emotional
distress, were dismissed as not being viable under the alleged
statute and lacking authority where the victims were animals,
respectively. Fact issues persisted as to the remaining claims to
preclude summary judgment as to them.
H. Munoz v. FCA US LLC26
The plaintiff alleged he suffered personal injuries from the
apparent failure of an airbag to deploy during a car accident.
The federal court denied the plaintiff’s motion for leave to file a
fourth amended complaint because the evidence showed that
the plaintiff knew of the facts which he sought to add to his
complaint before filing his original complaint. Additionally, the
federal court denied, in part, and granted, in part, defendants
motion to strike the plaintiff’s expert report and disclosures. It
was denied as to the plaintiff’s expert report which was a complete statement of the opinions the witness intended to give. It
was granted as to the plaintiff’s treating physician expert disclosures, which were deficient and did not comply with the rules.
Nevertheless, the federal court held the deficiency was harmless
and ordered the plaintiff to amend his expert disclosures.

Nowell v. Medtronic Inc., 372 F. Supp. 3d 1166 (D.N.M. 2019) appeal filed Nowell v. Covidien, Case No. 19-2073 (10th Cir. Apr. 30, 2019).
Sleep v. Schwan’s Co., Civ. No. 19-137 GJF/JHR, 2019 WL 2124468 (D.N.M. May 15, 2019).
Kellogg-Borchardt v. Mazda Motor Corp., 1:18-cv-01105-JHR-KK, 2019 WL2189527 (D.N.M. May 21, 2019).
Aguirre v. Atrium Med. Corp., No. 2:18-cv-0153-WJ-GBW, 2019 WL 2210801 (D.N.M. May 22, 2019).
Swanson v. JSR Trucking Inc., Civ. No. 19-65 MV/GBW, 2019 WL 2121364 (D.N.M. May 15, 2019) aff’d Swanson v. JSR Trucking Inc., No. 19-CV-65 MV/GBW, 2019 WL
2392909 (D.N.M. June 6, 2019).
Derrick v. Standard Nutrition Co., No. CIV 17-1245 RB/SMV, 2019 WL 2024960 (D.N.M. May 8, 2019) reh’g denied Derrick v. Standard Nutrition Co., No. CIV 17-1245 RB/
SMW, 2019 WL 2717150 (D.N.M. June 28, 2019).
Munoz v. FCA US LLC, No. 1:17-cv-00881-WJ-SCY, 2019 WL 3007095 (D.N.M. July 10, 2019).
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NMDLA Civil Case Summaries
Published in Bar Bulletin January 22, 2020-April 22, 2020

By John S. Stiff, Ann L. Keith & Arturo R. Garcia
Stiff, Keith & Garcia, LLC

Sovereign Immunity
NM Bar Bulletin – January 22, 2020
Vol. 59, No. 2
No. A-1-CA-36622 (filed June 6, 2019)
Salehpoor v. N.M. Inst. of Mining & Tech., 2019-NMCA-046,
447 P.3d 1169.
Plaintiff sued his former employer Defendant New Mexico
Institute of Mining and Technology claiming wrongful discharge.
The employer moved for summary judgment based on two
theories of sovereign immunity under NMSA 1978, Section
27-1-23 (1976) alleging that Plaintiff’s claim was: 1) time barred
because Plaintiff filed his complaint more than two years after
his claim accrued; and 2) not based on a valid written contract.
The district court denied the motion and the Court of Appeals
granted the employer’s petition for a writ of error pursuant to
Rule 12-503 NMRA to review the non-final order.
Plaintiff argued his claim accrued from the date of termination, while his employer argued the claim accrued from the
date the employer gave Plaintiff a notice of nonrenewal. The
Court of Appeals held the breach of contract claim did not
accrue until the actual termination of Plaintiff’s employment.
The Court determined that because Plaintiff filed his complaint
on May 12, 2014—exactly two years from the accrual of his
claim—the district court correctly concluded that Plaintiff’s
claim was timely.
The employer also argued Plaintiff’s claim was not based
on a valid written contract because Plaintiff failed to allege the
employer had breached a specific contractual term of any policy,
employment manual, or other document. Plaintiff argued his
interrogatory answers and affidavit referenced a “Regulations
Governing Academic Freedom and Tenure” document. The
employer claimed the document was not in effect at the time
of Plaintiff’s termination and Plaintiff failed to establish the
document was authentic. The Court of Appeals held the district
court could have reasonably inferred the document was in effect
at the time Plaintiff claimed he was terminated and the document was authentic; therefore, the district court’s decision to

consider the document was not “obviously erroneous, arbitrary
or unwarranted.”
Preemption
NM Bar Bulletin – March 25, 2020
Vol. 59, No. 6
No. A-1-CA-35863 (filed June 14, 2019)
Schmidt v. Tavenner’s Towing & Recovery, 2019-NMCA-050,
448 P.3d 605.
Plaintiffs Donald Schmidt and Mary Schmidt’s airplane
crashed, and Tavenner’s Towing & Recovery, LLC was contacted
to pick up the plane. Tavenner’s loaded the plane on a tow truck,
and while in Tavenner’s possession, the plane caught fire and
was destroyed. Mr. and Mrs. Schmidt filed suit against Tavenner’s
arguing it failed to properly load, care for, and transport the
airplane. Tavenner’s moved to dismiss the case arguing Mr. and
Mrs. Schmidt’s claims were preempted by the Federal Aviation
Administration Authorization Act (FAAAA), 49 U.S.C. Section
14501(c)(1) (2012) because the claim arose from the transportation of personal property. The district court granted the motion
and Mr. and Mrs. Schmidt appealed.
In reversing the district court, the Court of Appeals analyzed
the FAAAA, which prohibits states from enacting laws which
relate to a price, route, or service of an air carrier. The Court of
Appeals concluded that although the FAAAA preempts state
laws regarding price of for-hire motor vehicle transportation,
preemption does not apply because Mr. and Mrs. Schmidt’s
claims involved damages arising from the towing of an airplane
and not a dispute about price. Moreover, the Court of Appeals
held that Mr. and Mrs. Schmidt’s claims do not target or affect
the regulation of motor carriers, and for their claims to be preempted would be too tenuous relating to a motor carrier’s rates,
routes, or services. Finally, the Court of Appeals concluded that
since the FAAAA does not provide for alternative sources of
damage recovery, Mr. and Mrs. Schmidt would be left without
judicial remedy should their claims be preempted and Congress
did not intend to preempt claims for damages resulting from
Defense News
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motor carrier negligence. Therefore, Mr. and Mrs. Schmidt could
proceed with their claim.
GUARDIAN AD LITEM – IPRA
NM Bar Bulletin – April 22, 2020
Vol. 59, No. 8
No. A-1-CA-36299 (filed July 18, 2019)
Dunn v. Brandt, 2019-NMCA-061, 450 P.3d 398.
In a domestic relations matter involving Plaintiff’s minor
son, Defendant was appointed as guardian ad litem (GAL) to
the child. Plaintiff served Defendant with a discovery request
seeking all correspondence received or produced by either party
or any other person in relation to the case. Defendant moved for
a protective order, in which she asserted she served as an arm of
the district court and assisted the district court in discharging its
duty to adjudicate the child’s best interests and, as such, should
not have to disclose her work before the submission of a report.
Plaintiff did not respond to the motion, and the district court
issued a protective order stating the GAL was not required to
respond to the written discovery.
Plaintiff then e-mailed Defendant a request to “produce all
records of communications sent or received by you in any form
in the case.” Plaintiff stated, “[a]s . . . you are an arm of the [district

Since 1988

c]ourt please treat this [as] an IPRA request . . . to you in your
official capacity.” Defendant did not respond, and Plaintiff sent a
copy of the request to the designated custodian of records at the
Second Judicial District Court. The records custodian denied the
request based on: (1) the GAL’s records were not public records
as defined by IPRA; (2) the court records’ custodian was not the
proper custodian of the records; (3) the records were subject to
the protective order issued in the domestic relations case; and (4)
the GAL was entitled to quasi-judicial immunity under Kimbrell v.
Kimbrell, 2014-NMSC-027, 331 P.3d 915. Plaintiff filed a declaratory
judgment action requesting production of the records, naming
both the GAL and the district court as defendants. All parties
moved for summary judgment and the district court granted
summary judgment in favor of Defendants and denied Plaintiff’s
motion. Plaintiff appealed.
The Court of Appeals held that the district court properly granted Defendants’ motions for summary judgment and
denied Plaintiff’s motion because the protective order precluded
disclosure of the GAL’s records to Plaintiff and the judicial deliberation privilege protected communications between the GAL
and the district court. The Court of Appeals did not address
whether: (1) the quasi-judicial immunity recognized in Kimbrell
protected the GAL from an IPRA enforcement suit; (2) Plaintiff
properly named the GAL as a defendant in the IPRA action; or
(3) Plaintiff’s IPRA action was an improper collateral attack on
the protective order.
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